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abt. l— pboposed alterations in the law 
OF master and servant. 

Report from the Select Committee on Master and Servant, 
together with the Proceedings of the Committee, Minutes of 
Evidence, Appendix, and Index. Ordered by the House of 
Commons to be printed, July ^30, 1866. 

TT has often struck us that an interesting work might be 
written on the influence which the doctrines of political 
economy have produced in modem times on the law of 
England. We do not allude merely to* the direct effects 
which they have had in leading to the repeal of various 
statutes conceived in the old spirit of protection^ and to the 
passing of various measures tending to simplify the law with 
respect to procedure, the conveyance of real property, and 
many other' subjects^ but also to the indirect effects which they 
have produced in guiding the decisions of the courts in their 
effoiQts to mould the law so as to suit the wants and charac- 
teristics of the age, and in modifying the views of lawyers 
as to the relative importance of some parts of our legal system 
in reference to the ends of justice. Two obvious results we 
think have been brought about by the geneital tendency which 
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2 Proposed AlteratwtiH in the 

political economy has in our day given to the minds of men. 
The first has been to deprive^ as much as possible, all matters 
connected with the law of the character of non-productive 
labour; and the second, to extend, as far as may be, the 
sphere of contract at the expense of imperative law. Mr. 
Maine, in his admirable work on " Ancient Law," has touched 
on this latter result, and has stated, very justly, the influence 
which political economy has had in its production. He 
observes that — " The bias of most persons trained in political 
economy is to consider the general truth on which their 
science reposes as entitled to become universal, and when 
they apply it as an art, their efforts are ordinarily directed to 
enlarging the province of contract and to curtailing that of 
imperative law, except so far as law is necessary to enforce 
the performance of contracts." p. 305. 

It is obvious, however, that in many parts of our system we 
have not yet come up to this ideal; and some provisions of our 
law with respect to master and servant are regarded by many 
persons as in direct contradiction to it. It is contended that a 
great deal too much of " imperative law" has been introduced 
to enforce the contract against the servant. The Report of 
the Select Committee of the House of Commons, presented at 
the end of the last * session of Parliament, has drawn public 
attention to this subject, and, if we are not mistaken, the 
matter to which the Beport relates is not likely to be disposed 
of without a considerable amount of discussion, and the display 
ci no little feeling on both sides. Judging from the evidence 
taken before the Select Committee, very few persons profess 
to support the present law in its integrity, and the question 
will therefore be mainly as to the extent to which it ought to 
be modified. The subject is of greatumprtance with reference 
to the social and economical issues which it involves. It 
relates to the welfare of large classes of the community — ^it 
raises a very nice question of legislation, and the difficulties 
with which it is embarrassed, from the interests and sentiments 
with which it is mixed up, cannot justiy* be considered aa 
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6malL We offer, therefore, no apology to our readers for 
occapying a few of onr pages in its discussion. 

The relation of master and servant is founded on the 
contract of hiring and service, and, as a general rule, that 
contract can only be enforced by the ordinary civil tribunals. 
Both parties, according to the wise and liberal principles of 
the common law, are treated as the parties to any other 
contract. But the legislature has given jurisdiction to justices 
of the peace, in a great variety of cases, to enforce the 
contract against the workman in a summary manner, and to 
treat its breach on his part as a criminal offence. By the 
statutes on this subject, which it is unnecessary for our 
present purpose to mention particularly, agricultural labourers 
and a variety of artificers engaged in the different manufao- 
tures of this country, if they have contracted in writing to 
serve any person for a fixed time, and do not enter on such 
service according to the contract, or if, having so contracted, 
whether in writing or not, and entered on the service, they 
absent themselves, before the term of service is completed, 
or neglect to fulfil the same, or be guilty of any other miscon- 
duct in the execution thefeof, may be apprehended on the 
warrant of a justice, and on proof of not having fulfilled the 
contract, or of having been guilty of any 'such misconduct, may 
be committed to the house of correction for any period not 
exceeding three months. Nor does this imprisonment put an 
end to this very serious liability on the part of the unfortunate 
workman, it having been held by the Court of Queen's Bench 
in ex parte fFdliam JSaker, 26 L. J., M. C. 193, that under 
4 Geo. 4i c. 34, an artificer who has been convicted and 
imprisoned for absenting himself from his master's service, and 
who after his ^scharge from imprisonment refuses to return to 
the same service before the completion of the term, may be 
again convicted and imprisoned for the offence of absenting 
himself from such service. The case came before the court 
on an application for a habeas corpus. A similar application, 
however, was made in the Court of Exchequer (26 L. J., 

b2 



4 Proposed Alterations in the 

M. C. 153), where Martin, B. expressed a doubt on the point, 
and Pollock, C.B. took an opposite view to that of the Court 
of Queen's Bench ; but the two other judges supported the 
latter decision, although the warrant of commitment was held 
bad on other grounds. Subsequently, on a case stated by 
magistrates, which came before the Court of Exchequer 
{Voule V. Mappin, 30 L. J., M, C. 264), it was held by 
Pollock, C.B., and Martin, B. that the second conviction wad 
bad, on the ground that it appeared the first conviction wad 
for leaving the service absolutely, and the appellant ought not, 
therefore, to be convicted a second time ; and it was also held 
by Pollock, C.B., and Bramwell, B. that the facts did not 
establish a wilful absenting, and that therefore the conviction 
was improper on that ground also. 

Notwithstanding these decisions of the Court of Exchequer, 
ihe Court of Queen's Bench still adheres to the more rigid and, 
as we think, the more correct view of the law. In a recent 
case, a workman, after being convicted and committed for 
absenting himself from his master's service, refused, when the 
imprisonment had expired and while the term still continued, 
to return to the service. He was again summoned before the 
justices, when he stated that he considered his contract deter- 
mined by the commitment, and the justices found that he bond 
fide believed that he could not be compelled to return to his 
employment, and dismissed the summons. A majority of the 
Court of Queen's Bench, however, held, that although the 
servant had not returned to the service, yet as the contract 
continued, he had been guilty of a fresh offence, for which, 
notwithstanding his conviction and imprisonment, he could be 
again convicted, and that his bond fide belief that he could 
not be compelled to return to his employment, did not con- 
stitute a lawful excuse for his absence. Unwin v. Clarke, 
Law Rep. 1, Q. B., 417. 

. Whatever may be thought of such results, they appear to 
us to flow necessarily from the provisions of the statutes. 
Where the justices do not expressly discharge the servant from 
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the employment^ as tbiey are empowered to do^ a mere breach 
of the contract^ however severely punished, will not put an 
end to it until the term has expired. The contract still exists, 
and the law must enforce it in the way provided by the star 
tutes. Again^ with regard to a band fide claim of right, 
although this may be a good answer to many criminal charges, 
yet it is entirely inapplicable to a case of breach of contract, 
where the motive of the party who does not fulfil his agree- 
ment is of no moment ; and when a civil right is to be enforced 
by criminal proceedings, that right must be taken in its essen- 
tial character, and its infringement in its ordinary relations 
will therefore be the subject-matter of the charge. The only 
'' lawful excuse *' that can properly be admitted, which does 
not arise from express stipulation, must be something that 
attaches fo the contract itself, as being either necessarily 
implied in it, or arising from local custom, &c. 
, Taking then the law as laid down by the majority of the 
court in the last case we have mentioned, it is impossible to 
deny that the position of the workman with respect to his 
master, legally considered, is one of a very unfavourable 
description. True it is, that if any agricultural labourer, or 
any artificer who comes under the statutes, complains of any 
misusage, refusal of necessary provisions, cruelty, or other ill- 
treatment on the part of his employer, he may summon such 
employer before a justice of the peace, and on proof of the 
matter of such complaint, may obtain his discharge from such 
employer. But how differently is the employer, guilty of a 
jua^t-criminal offence, treated, from the workman who has 
merely broken a contract I The employer is to be summoned 
to appear; the workman may be appreheuded on a warrant. 
On conviction of the employer, the contract is merely put an 
end to ; on conviction of the workman, he may be condemned 
to hard labour, and he is liable to be similarly punished for 
other breaphes of the same contract. No one can say that the 
law treats both parties to the contract in the same manner. It 
is only right to mention, however, that facilities are given to 
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the workman for recovering his wages before jnetices of the 
peace> bnt since the institution of county courts^ the value of 
this advantage cannot be considered as sufficiently compen- 
sating him for the inequality to which he is subject in other 
respects. It is clear that the master is the more favoured 
party under this exceptional legislation. 

But passing over all considerations of reciprocity^ ^the 
important question is^ how far it is just and expedient that 
agricultural labourers^ and the different classes of workmen 
mentioned in the statutes, should be subject to a peculiar 
jurisdiction in respect of contracts with their employers, and to 
criminal proceedings for the breach of such contracts* The 
ground on which the existing law is commonly supported, is 
the inconvenience that would be occasioned by agricultural 
labourers or other workmen refusing to go on with their 
employment, when the delay of a few days, or even hours, 
might cause immense injury to their employers, for which no 
damages to be given for the breach of contract would afford 
any adequate reparation, and when the parties who would be 
liable to pay such damages as might be given, have not the 
means of doing so. Now, it cannot be demed that there is a 
certain amount of reason in this view, but the important con- 
sideration to.be kept in mind, when we have to deal with the 
rights of large portions of the community, whether employers 
or workmen, is that there can be no inconvenience greater 
than injustice. It may be desirable that the interests of agri- 
culturalists and manufacturers should be protected by special 
legislation, but the real question must be, what is best for l^e 
whole community, and what is just towards workmen them- 
selves? It cannot but be regarded as a serious evil, that any 
one class of our fellow-subjects should be placed under a 
different law from the rest ; and there can be littie doubt, 
looking at the evidence which the present Report supplies^ 
that the system is liable to great abuse, and often results, not 
merely in very rough, but in very harsh, justice. The justices 
of the peace, both in the agricultural and manufacturing districts. 
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are generally in the interests of the employer. The labourers 
fed that they are under a hard and unequal law, administered 
by a not very impartial tribunal ; and it cannot be questioned 
that the whole system tends to increase the discontent and 
dissatisfaction which prevail among the working classes, and 
which form a powerful obstacle to their moral and social 
progress. There can be little doubt as to the existence of this 
feeling in the agricultural districts, and from the evidence 
taken before the Select Committee, it is imquestionable that 
it prevails abo to a great extent among the manu&cturing 
population. Even independent of any such consequences, 
serious and much to be lamented as they are, the law on this 
matter appears to any impartial mind to be exceedingly arbi« 
trary in its character, and to savour of the rudest policy. 
No one who looks at the matter without bias can fail to see 
that there was great truth in the view expressed by Pollock, 
G. B., in delivering judgment in ex parte William Baker : '' I 
camiot but think," says that learned judge, " that this mode is 
about as inconvenient and as improper an instrument to enforce 
a contract as can well be devised. The treadmill is, in my 
opinion, a very bad instrument for enforcing the labour of the 
people of England from day to day and from month to month." 
26 L. J., M. C. 153. 

Nor on the other hand, with reference to the interests of the 
employer, can it be any reparation to him, after the contract 
is broken and the damage done, that the workman should be 
subjected to imprisonment with hard labour. All the argu-* 
ments in favour of the system accordingly point to its deterrent 
effects; and the question to be considered therefore is, whether 
these cannot be obtained by some mode of proceeding less 
objectionable than the existing system. Now, admitting that 
it may be convenient to retain the present jurisdiction of 
justices in such matters, under certain conditions which would 
render it less liable to abuse than it is at present, the first great 
point would be to put the employer and the workman upon an 
equal footing, and to abolish imprisonment with hard labour as 
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a pnnishment for breach of contract on the part of the latter. 
The workman against whom proceedings are taken ought to 
be brought before the justices by summons only; if he does 
not appear an order might be made against him in his absence. 
We see no necessity for a warrant, unless there is reason to 
believe that he meditates flight, and eyen then it ought to issue 
only on information upon oath stating the ground on which 
the application* is made. A pecuniary compensation to the 
master for the direct damage done to him by the workman's 
default, to be recovered according to the mode of procedure in 
the county court, would be formidable enough for all useful 
purposes, and would be free from one of the strongest objec- 
tions to the present system. Upon the statement of the work- 
man before the justices that he did not intend to return to his 
employment, the amount he might be called on to pay would, 
if necessary, be increased, and the contract thereupon put an 
end to. If he expressed his willingness to return to his em- 
ployment, then, of course, after payment or satisfaction, or 
arrangement with his employer, he would be liable in the 
same manner for any further breach of his contract. 

In estimating the amount to be paid by the workman in a 
case, of mere breach of contract, the damage, according to 
the rule in Hadley v. Baxendale, 23 L. J., Ex. 179, ought to 
be measured by the * ordinary consequences of a breach of 
contract or duty, such as both parties must be supposed to 
have contemplated. Where there was negligence or default 
on the part of the workman by which his employer was in- 
jured — as if a man were sent to drive cattle to market and left 
them in the road, or were placed in charge of machinery in 
motion and went away in the middle of the operation without 
leaving any one to superintend it, then the proceedings would 
be strictly in tort, and the motive might be ground for 
aggravation of damages ; or in such cases, which would really 
be of a quasi-ciiimjial nature, it might be advisable to give 
the justices power to imprison in the first instance. Where 
the misconduct on the part of the workman amounted to 
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maKcious injury to property, or to any other offence pnnish* 
able on summary conviction or on indictment, then, of course^ 
he wonld be dealt with by the law in the ordinary way. 
Whatever special offences any class of workmen may commit^ 
which are not provided for by the general law, ought, of 
coarse, to be punished in the manner which the statutes 
direct where such provisions exist ; and whatever other acts 
on the part of the workman not pimishable by the general 
law, it may be expedient to treat as crimes — ought to be dis- 
tinctly specified, and brought within the ordinary criminal 
jurisdiction of the country. 

Putting aside, therefore, all strictly criminal offences, there 
would remain the two other cases to be dealt with in a special 
manner, — ^breach of contract on the part of the workman in 
absenting himself from his employment, and wilful neglect of 
duty, resulting in direct and immediate injury to the property 
of the master. These cases ought to be kept distinct from each 
other in the mode of treating them, as they are certainly dis- 
tinct in point of law and sound reason. The evidence taken 
before the Select Committee strongly impresses us with the 
necessity of treating the former as it would be dealt within the 
county court in the case of a servant who did not come under 
the statutes. In the latter case it may be necessary to have 
recourse to a more stringent remedy, and we find nothing in 
thefevidence which would lead us to regard this as an impo- 
litic course. It might require some consideration to state 
precisely the circumstances under which this more severe 
treatment should be applied. The language of the existing 
statutes applicable to the matter is too vague and general; 
but, notwithstanding what fell from some members of the 
committee, the difficulty is certainly capable of being over- 
come. 

It is not probable that such a law would very often 
come into operation, yet still its existence would meet 
one of the evils which some of the members of the Select 
Committee seem to have been apprehensive might arise 
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from treating the relation between master and workman 
as mainly one of contract^ and abolishing the severe punish- 
ment which the law now sanclions in all cases without 
discrimination. At aU events, we are dearlj of opinion that 
a breach of contract ought to be treated as a breach of 
contract, — ^that the summons in such case should distinctly 
state for what it issues^ smd that the powers of the justices 
should be limited accordingly. To leave it to their discretion 
to treat the matter either as a breach of contract or a wilful 
neglect of duty would be to perpetuate some of the worst 
evils of the present system, and to keep alive those feelings 
on the part of the working classes which now exist, and which 
form a very serious evil, morally, socially, and politically. 

We avowedly take no account of the ulterior damage which 
may arise to the employer from important operations being 
stopped through workmen refusing to fulfil their contracts. 
In Hadley v. Baxendale, to which we have already referred, 
"where a miller sent a broken shaft by a carrier for repair, who 
delayed the delivery so long, that the miller lost the profits of 
his mill longer than was necessary for the repair; it was held 
that such loss was not the measure of his damage. The prin- 
ciple of this case may now be considered as fully established, 
and the rule which it supplies must be taken as applicable in 
^ all cases of breach of contract. We object to a different rule 
being applied to one set of contracts merely because the party 
who has committed the breach is a working man, and still 
more to such breach being made the ground of severe penal pro- 
ceedings. If, in any case, the interests of employers are entirely 
dependent on the fidelity of certain of their workmen, these 
men ought to be paid accordingly and treated accordingly ; 
security might be taken for the due discharge of their duties, 
or such means might be adopted as it would be wise and 
prudent to have recourse to where large interests are com- 
mitted to the responsibility of others. But to pay men the 
mere wages of workmen, and then to bring in the terrors of 
the criminal law to enforce the most extreme liability, which 
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in other cases would only be specially created^ is opposed no 
less to every notion of justice than to the fandamental maxims 
of the law of England. We are deeply convinced also that> 
in the present condition of the working classes^ such a system 
cannot much longer be maintained with safety^ and the soonar^ 
therefore^ it is put an end to, the better for all parties. We 
have no fear as to the manufacturers and other employers of 
labour in this country not being able to protect their own 
interests under an equal and just law. 

"With respect to the loss sustained by the other workmen 
from their being thrown out of emplojrment by the default of 
one of tiieir number, the e^dence goes to show that rather 
too much has been made of this, and that the workmen are 
not impressed with any very great sense of danger to themselves 
from this source. We do not quite like, therefore, to have this 
consideration brought in to bolster up the case of the masters 
in their claim to maintain a coercive system of an exceptional 
character, the object of which is to enable them to do by force 
of law what they would better accomplish by the exercise of 
ordmary prudence, and by dealing justly with their men. 

The views we have now stated we have been led to form 
after mucb consideration of the subject, and after carefully 
reading the evidence taken before the Select Committee. 
That evidence seems to have made a somewhat different im-» 
pression on the committee to what it has done on us, and we 
regret that we cannot altogether go along with them in the 
conclusions at which they have arrived. The desire of the 
committee appears to have been to make as few changes as 
possible in the existing system ; and it is no doubt wise and 
judicious in all proposed amendments of the law to keep this 
in view. But there is another principle also to be regarded 
when matters of this nature are considered ; and it is wise and 
judicious also to bear in mind that the changes sought to be 
introduced ought to supply a tolerably complete remedy for 
the evils which it is desired to obviate. Now, we do not think 
that what is proposed by the committee will altogether put an 
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end to what is now complained of by the working men ; and' 
we greatly fear that if the law were altered in the manner 
now recommended, the discontent and dissatisfaction which 
prevail with respect to the peculiar legal .system under which 
our operatives are placed would not entirely cease, or even be 
greatly reduced. In some of the recommendations of the 
committee we agree, but there are others to which we strongly 
object, and these we shall now very briefly consider. But 
before doing so we may observe that, looking at the impor- 
tance of the subject and the nature of the evidence brought 
before the committee, they would have done well to state the 
grounds on which they arrived at the resolutions which they 
agreed to report to the House. Some of the resolutions are so 
directiy in the face of the evidence given by the representatives 
of the working classes, that we deeply regret the committee 
should have adopted a course which may lead to the idea in 
in any quarter that they have not treated this evidence with 
much consideration ; and we can only say for ourselves that, 
after finding the preponderance of the evidence entirely one 
way, we have felt some amount of curiosity to know how the 
committee disposed of tiie statements and opinions brought 
before them by so many witnesses all deeply interested in the 
matter, and all professing to speak with some amount of autho- 
rity on the subject. 

The report is as follows : — 

^^The Select Committee appointed 'To inquire into the State of 
the Law as regards Contracts of Service between Master and 
Servant, and as to the expediency of amending the same/ have con- 
sidered the matters to them referred, and have come to the following 
resolutions which they have agreed to report to the House : 

<' 1. That the law relating to master and servant, as it now 

exists, is objectionable. 
<< 2. That all cases arising ur^der the law of master and servant 
should be publicly tried in England and Ireland before two 
or more ma^strates, or a stipendiary magistrate, and in 
Scotland before two or more magistrates or the sheriff. 
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^' 8. That procedure should be by Bummons in England and 
Ireland, and by warrant to cite in Scotland, and,'&iling the 
appearance of defendant in answer to anmrnons or citation, 
the court should have power to grant warrant tQ appre- 
hend. 

'^ 4. That punishment should be by fine, and, faiHng payment, 
by distress or imprisonment. 

^'5. That the court should have power, where such course is 
deemed advisable, to order the defendant to fulfil contract, 
and also, if necessary, to compel him to find security that 
he will duly do so. 

*^ 6. That in aggravated cases of breach of contract, cauung in- 
jury to person or property, the magistrates or sheriff should 
have the power of awarding punishment by imprisonment 
instead of fine. 

^' 7. That the arrest of wages in Scotland in payment of fines 
should be abolished. 

'*' 8. That a suggestion having been made to the committee, viz., 
that in all cases of breach of contract between master and 
servant, it should be competent to examine the parties to 
the action as in civil cases, although the offence be punish- 
able on summary conviction, the committee are not pre- 
pared themselves to recommend the adoption of such a 
principle, involving as it does departure fi-om the law of 
evidence in such cases, as now settled." 



With respect to the first, second, third, and fourth resoln- 
tions, we approve of them generally, although we must be 
allowed to question the expediency of the warrant issuing on 
mere failure of appearance, as proposed in the third; and we 
think that the fourth ought to have contained some proposal 
for the payment of the fine by instalments. To the fifth, how- 
ever, we entirely object. Admitting that a workman who is 
summoned before justices for a breach of contract m absenting 
himself from his employment, may be legally liable for a 
further breach, notwithstanding an adjudication against him on 
the first, still when a summary juriadiction is had recourse to^ 
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it is only &ir to bring the entire matter to a eummary termi- 
nation ; and we therefore thinks that if the workman so smn- 
moned states that he does not intend to fulfil his contract, the 
whole affair ought to be finally disposed of. As to the court 
haying power to compel the workman to find security that he 
will duly fulfil his contract^ nothing could be more arbitrary 
and unfair. It is entirely opposed to all sound principle, that 
where a party has entered into a contract, and has neglected 
to take security for its due fulfilment by the other contract- 
ing party, it should be possible for the former to compel such 
security, after the contract has been broken by the latter. 
We need scarcely mention the hardship it would entail on a 
working man to obtain such security, and the harshness of the 
proceedings to which the court must have recourse in order to 
compel him to find it. As a voluntary arrangement between the 
master and the workman for the purpose of settling a dispute, 
security of this nature may be desirable, but it is quite a dif- 
ferent thing to give compulsory powers in this respect to the 
court. 

Against the sixth resolution also we venture to enter our 
protest To carry it into operation would be, in effect, to 
re-enact the present system, minus the hard labour, and this 
we do not think would at all settle the question. An '' aggra- 
vated case of breach of contract" is a misnomer, as we under- 
stand the law of England, and the explanatory words added 
point to what are substantially cases of tort. What we say is, 
let such misconduct on the part of the workman be treated as 
a tort, and let him be summoned to answer a claim against 
him arising from a tort. An injury might arise to property 
as a remote consequence, from a breach of contract, for which 
the workman, according to the well-settled law of this country, 
would not be liable in a civil action; and if the principle is a 
sound one itou^t to be applied to all breaches of contract, 
whoever the parties may be, and whatever the nature of the 
proceedings nu^y be* The injury to property for which it 
be proper to hold the workmwa liable would only be a direct 
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and immediate injury, arising from his wilful n^ligenoe or 
de&tdt, and it would be better to treat this as a breach of duty 
than as a breach of contract. The workman would thus 
understand the true nature of the charge brought against him. 
A more severe mode of dealing with him might in such case 
be allowed, and the proceedings for breach of contract would 
be confined to cases where he absented himself from his 
employment, and where the question was generally one of a 
very simple character. Nothing, we venture to think, has 
rendered the present system more obnoxious to tke workmen 
of this country than the circumstance of its applying the same 
treatment to every act on their part as servants which may 
bring them within the power of the law ; and we greatly fear 
that the newly-invented distinction of '^ aggravated cases of 
breach of contract " will not be likely to render the law in 
their estimation very much more just and equal than it is at 
present. 

The seventh resolution we pass over as applicable to a 
matter with which, in England, we have no concern ; but the 
eighth, we must confess, excites in us feelings of more than 
simple astonishment. The suggestion to which the resolution 
refers was made to the committee in a letter addressed to the 
Chairman, by Mr. J. E. Davis, formerly of the Oxford circuit, 
and now stipendiary magistrate at Stoke-upon-Trentr We are 
sorry that we cannot adopt all the vi^ws stated by Mr. Davis, 
whose experience at the bar and af^ a stipendiary magistrate, 
and whose learning and ability as a lawyer render whatever 
may fall from him on the general question before the 
committee deserving of every respect. But as regarjis the 
suggestion referred to, we are happy to be able to agree with 
him to the fullest extent. In the letter we have mentioned 
Mr. Davis says — 

" Whatever may be the view taken of the power of imprisonment, 
the present state of the law seems to be objectionable in some 
important respects. In a claim for wages the master as wdl as the 
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servant can be examined upon oath as to the facts, bat on a complaint 
for neglect of work the servant is not a competent witness. The 
distinction arises in consequence of proceedings to compel payment 
of wages being by way of ^ order,' whereas the determination of the 
magistrate against a servant is termed a * conviction,' and by the 
existing general law of the conntry a defendant is a competent 
witness in the case of proceedings for an < order,' but he is not a 
competent witness in the case of proceedings for a ' conviction.' " * 

Now we must profess ourselveB quite unable to understand 
the ground on which the committee rejected this very wise 
and valuable suggestion. They have not chosen to give us 
their reasons^ and we do not care to speculate on them. But 
we certainly hope that whatever the wisdom of Parliament 
may determine as to the changes to be introduced into the law 
of master and servant^ it will not consider it necessary to 
exclude as a witness in his own case the workman against 
whom proceedings are taken for a breach of contract or a 
breach of duty^ when both in the superior courts and in the 
county court he would be perfectly competent to give 
evidence. 

There are^ perhaps, reasons sufficient for retaining the juris- 
diction of the justices for the present, subject to the quali- 
fications proposed by the committee, but we think it would be 
well to provide for some cheap and easy mode of appeal. 
Several of the witnesses who represented the workmen recom- 
mended that the county court should be the court of appeal. 
This suggestion was deserving of more consideration than the 
committee seem to have given to it. Such an appeal might 
be on the evidence taken before the justices, and it would be 
much less expensive and much more expeditious than an 
appeal to the quarter sessions. As we propose that the pro- 
ceedings should be essentially civil in their nature there could 
be no objection on the ground that it would be giving a 
criminal jurisdiction to the county court; and considering the 

* Beport of Select Committee^ Ac. Appendix^ p. 131. 
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qualifications of the county court judges and the important 
primary jurisdiction which they now have, there can be no 
sound reason against their being invested with an appellate 
jurisdiction in cases of this nature adjudicated upon in the 
first instance by two justices of the peace. 

The right of appeal to the county court would tend to give 
greater confidence to working men in the administration of 
that portion of the law which more peculiarly affects them- 
selves, and to place proceedings against them more on a level 
with the ordinary mode of recovering debts and demands. 
Anything consistent with sound justice, which will render the 
law more satisfactory to them, we think it highly desirable to 
adopt ; and it will not do, with so great an end in view, to 
balance against it any small inconvenience which might result 
from the means proposed. Without wishing to depreciate the 
labours of the committee, and giving them every credit for 
their good intentions, we do not think they have been sufli- 
ciently impressed with the importance of this consideration. 

It has been proposed in some quarters, we observe, to make 
a distinction between agricultural labourers and other work- 
men, and to l^eep the former still under a penal system, while 
the latter might, to a considerable extent, be freed from its 
restraints. We fail, however, to see the wisdom or the justice 
of such a scheme. If 'the present law is to be modified, it will 
be impossible to exclude any particular class of labourers from 
the benefit of whatever improvements may be introduced. 
Such an exclusion would render the application of a severe 
system to agricultural labourers still more invidious and unpo- 
pular than it is at present. Besides, we must confess ourselves 
anxious to see what the effect would be of a little change of 
regimen with respect to the rural population of this country. 
Our agricultural labourers have been treated with much neg- 
lect, and with much harshness; they have had hard task- 
masters, and the justice that has been meted out to them hag, 
in their eyes, too often resembled oppression, whilst they have 
in general been taken account of merely as machines, out of 
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which a certain amount of work was to be obtained. Now, we 
cannot but think that a milder and more equitable policy might 
be found advantageous in the end. At alL events, we are not 
prepared to maintain that the treadmill, or even the prison cell, 
should be continually kept before the eyes of so large a part of 
the population, lest through some freak on the part of any of 
those who compose it, the farmer should lose his hay-crop, or 
find a difficulty in reaping his wheat. These are contingencies 
which are always held up as proving the necessity of the 
present system. They are contingencies, no doubt, to be 
guarded against, but we very much question whether such a tre- 
meindous machinery as that now brought to bear on the matter, 
is what is best suited for the purpose, and whether if the whole 
were swept away, the] end might not be attained in a much 
more simple and efficacious manner, by the exercise of a small 
amount of wisdom on the part of the employers of' agricultural 
labourers. 

With respect to the general question which has now been 
brought before parliament by the Report of the Select Com- 
mittee, we are convinced that considerable changes in the law 
are required, to suit the ideas of the present day, and the 
existing condition of the working classes. After viUenage had 
become practically extinct in this country, the law attempted 
to compel labourers to work, and to rfegulate their wages. 
This system appears never to have been found very efficacious, 
and as the nation advanced in material civilisation^ and fresh 
fields of industry were opened up, it was generally abandoned, 
and a new method was introduced. The labourer was treated 
by the law as an independent party to the contract into which 
he entered with his employer, but having once entered into the 
contract, it was enforced against him by criminal proceedings 
of a severe character. At that stage thematter still continues, 
notwithstanding the changes that have taken place during the 
last hundred years in all the habits of industry, in all the 
appliances of labour, in all the means for the production of 
wealth, and in all the circumstances in which both employer 
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and employed are placed. It may be stud that there is nothing 
against the principles of political economy in this system, 
because both parties are free to enter into the contract^ and 
the severities of the law are only brought into requisition to 
enforce its performance. We cannot, however, assent to this 
view. Where the two parties to the contract are so unequally 
weighted with respect to the consequences that flow from it, 
they cannot enter into the contract upon the same terms of 
equality, as they would have done had the consequences of a 
breach been less fatal to one of the parties than the law has 
made it. Either, wages will be higher than they would other- 
wise be, in consequence of the risk which the labourer runs, 
or they will be lower, because the master finds himself at an 
advantage over those he employs. We are convinced that the 
latter is the result which the system tends to produce, and 
that it leads the employer, in many cases, to rely on the law to 
secure those qualities in the persons he employs, which he 
would otherwise have felt it to be his interest to obtain by such 
remuneration as would secure them. Even in the case of 
unskilled labour, its operation must be in the same direction. 
Where the employer can enforce his contract by the means 
which the law now puts in his power, he will be less likely 
than he would otherwise be, to have recourse to the payment 
of high wages, which is after all the most efficacious instru- 
ment for obtaining careful and honest labour. Thus the inte- 
rests of both parties sufier under such a system as the present , 
and we object to it therefore as wrong, whether viewed with 
reference to the administration of justice or the production of 
wealth. 
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Art. II.— bank OF QUEEN'S SERJEANT. 

Remarks on the Rank of Queen^s Serjeant By Humphrey 
W. WooLRYCH, Serjeant-at-Law. London : Stevens and 
Sons. 1866. 

THE etiquette of the English Bar has been the abundant 
theme of comment and of censure. True it may be that 
slight progress has been made towards amendment, but the 
assaults have been directed against the existing state of 
things, long undisturbed, or of grievances, if that word be more 
suitable. The author of the small pamphlet at the head of this 
article has taken an opposite course. So far from desiring 
to deal in extensive innovation, he complains that the present 
status of legal rank has been interfered with. His remarks, 
are, however, confined to the degree of serjeant, and, more 
especially, to that of the Queen's serjeant, and as the recent 
demise of that venerable lawyer, Mr. Serjeant Manning (long 
Her Majesty's ancient serjeant), has created a vacancy in the 
rank, not merely in that of Queen's serjeant, but likewise of 
the ancient serjeant (for there is no one to succeed him), it 
seems to be a fitting occasion to advert to the subject. This 
is but a small production, and, without any want of respect 
for the author, perhaps inferior in merit to the important matter 
it proposes, but we have not met with any other with the same 
views, and as the points are rare, we have thought it right to 
draw public attention to them. Let the author tell his own 
tale: — 

*' It is well known amongst lawyers that the rank, in other words, 
the office or degree of Queen's seijeant, according to his status, has 
been long neglected by the chancellor of the day, upon whom the 
duty of recommending proper persons to Her Majesty is imposed. 
Until a recent date, there has been one constant, unvarying system 
of promotion of this nature. It so happened, indeed, that from 



On the Rank of Queens Serjeant 21 

1649 to 1857, with the exception of Mr. Serjeant Manning, there 
was not a Queen's Serjeant. But there was a well known reason for 
this negative state, or delay of advancement. The obstacle was at 
length removed, and four leading men received their appointments. 
If it be true, as is rumoured, that no more Serjeants are to be named 
on behalf of Her Majesty, or no more patents of precedence granted 
to serjeants-at-law; it is surely worthy of attention, that these four 
Queen's seijeants attained considerable distinction. They were 
Channell, Byles, Shee, and Wrangham. Channel soon became a 
Baron of the Exchequer ; Bjles went into the Common Pleas, as one 
of the justices of that court ; Shee occupies a seat on the Queen's 
Bench; and Wrangham died the leader of the parliamentary bar. 
This rapid preferment affords, of itself, a strong reason why Her 
Majesty should not be deprived of her seijeants. ITiey are amongst 
the numerous ornaments of her prerogative, (pp. 4 & 5.) 

It thus appears that after Seijeant Manning's second tenure 
of his high rank, if we may so speak of the interregnum 
between 1849 and 1857, the ancient dignity of the Queen's 
Serjeant is in abeyance, to use a very mild term; and the 
author seems not to have lost sight of what we should deem an 
important result of this abstinence on the part of the Great 
Seal to renew the rank. For as the Queen's Serjeants have, 
as a matter of course, been selected from the body of Serjeants, 
it may fairly be questioned whether, if one section of the 
order, and a high one, too, be extinguished, there may not be 
a pretext for dispensing with the brotherhood altogether. It 
is capable of proof, on the one hand, that the Serjeant is a 
more independent advocate than the Queen's counsel, because 
the latter cannot plead against the Crown without a license ; 
and it may be urged, on the other, that Her Majesty is under 
no obligation to exercise her prerogative by summoning 
Serjeants to her counsels unless such be her royal pleasure. 
But this is no solid argument unless it can be shewn that the 
Queen has expressed her will to make no further promotion in 
the rank of Serjeants. 

The author of this pamphlet has intimated that the Queen 
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cannot be ousted of her prerogative by the opinion of a 
chancellor^ and he might have added that the people at large 
are highly interested in the maintenance of the prerogatives of 
the sovereign. We cannot but feel the necessity of drawing 
considerable attention to this as a question of legal magnitude. 
We do not very well see how the learned seijeant could have 
expanded his subject. Yet^ although some may be of opinion 
that the advocate has failed in doing justice to the cause he 
has espoused, it cannot be denied that he has selected a 
question deserving of the most careful consideration. 

One of the greatest mistakes amongst learned men is the act 
of confounding the dignity of a serjeant with the incident of 
leadership at the bar. Their studies have not carried them 
into the origin of these promotions. The advance of the 
sergeant, no doubt, had its influence in hastening his rise on 
the circuit and at Westminster, but the modern doctrine as to 
the creation of Queen's counsel is, that the status in court must 
be first attained, and then that the silk gown attaches. Let 
us hear the seqeant who is under our criticism. " The rank in 
question seems never to have been regarded in the light of 
a body of men struggling in the race for preferment. It 
was a high degree" (he is speaking of the Queen's serjeant) 
^^ of the chiefest order of merit in a profession honoured and 
venerated by all." — p. 10. Nor was the rank of a Queen's 
counsel considered in early days as a consequence of, or 
stepping-stone to, business. If it then be argued, that we 
cannot now disturb the existing rules which govern the 
appointment of Queen's counsel, a counter suggestion is ready. 
Why, then, disturb the Queen's Serjeants ? Why endeavour 
to destroy a degree and dignity because a new principle has 
been applied to the rank of Her Majesty's counsel ? 

It seems agreeable to ordinary reason, that there should be 
some appeal as to legal rank, from the opinion of the Lord 
Chancellor. It is not to be gainsayed, that an infusion of 
political feeling, slight though it be, is felt, when the claims to 
be of Her Majesty's counsel are canvassed. We will be bolder 
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than our author, and baj, that cases might be found where 
candidates for the coif have been received with less encourage- 
ment than their application for the other rank. On the other 
hand, there are instances when the difficulty of obtaining the 
8ilk gown of the Queen's counsel, has induced the aspirant 
to seek the more expensive honour of the coif. There can be 
no question but that judges cd high eminence have been thus 
circumstanced. It is also known that the higher class of 
attorneys, from whom the streams of wealth and honour flow, 
will not give their important business to a man without a good 
handle to his name. It is true that Serjeants are now permitted 
to sit within the bar in banco as well as at Ni» Prius. But 
that is not sufficient. The attorney must have a Queen's counsel, 
or a Serjeant with a patent He cannot have a Queen's 
Serjeant, for none such is in existence. 

It would be most unusual to refuse the coif to a lawyer of 
good standing and esteem, and, therefore, there now remains 
to us the ancielit and honoured order of Serjeants, who are in- 
dependent of any political creed, and whose standing at the 
bar is not regarded with the same scrutiny as that of the 
Queen's counsel. Let us not be mistaken. We* do not say 
that the Queen's counsel are the offspring of political feeling. 
Very far from it. But this we assert, that the Serjeant stands 
entirely aloof, that 'he is at once the most responsible, and most 
free lawyer in this country. Responsible, because he can 
refuse nothing, according to his oath; free, because he can 
plead on all occasions without Hcense from the Crown. 

Now, to shew the necessity of having two ranks in our pro- 
fession, let us look at the fact of a very recent promotion. 
Whether Mr. Serjeant Pigott applied at any time for the gown 
of a Queen's counsel, we have no means of knowing. Either 
he did, or not. If the former, he fell back upon the rank of 
Serjeant. And what were the consequences ? He very soon 
got a patent of precedence, which secured for him the leader- 
ship of the Oxford circuit, and almost immediately was deemed 
a competent person to be a judge of the realm. 
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If he did not apply, still he belongs to the number of Serjeants 
who have made no application for the advancement, and, by 
his promotion, he has vindicated the ability and credit of that 
society. Had the serjeant sought in vain the silk gown of 
Queen's counsel, and we have not the slightest knowledge on 
the subject, and had the attorneys adhered to their notion of 
employing no lawyer without a title, the country, in the 
absence of this rank of serjeant, might have lost an able 
advocate and a respectable judge. We press the argument 
closely, to shew the vast importance of this par.ticular rank, in 
order to prevent the inevitable monopoly of legal preferment, 
a monopoly which must lead to the extinction of the Serjeants, 
and in no slight degree, the independence of the bar. 

If Serjeant Woolrych be correct in his facts, there is a 
patent office belonging to the fraternity (p. 7). There seems 
to have been a kind of deadly assault against this old order of 
lawyers. For instance, it may be urged, with a show of 
argument, that when the attorney and solicitor-general, upon 
the promotion of Serjeant Shepherd to be solicitor-general, 
were declared entitled to precedence over the Queen's Serjeants, 
the office of Queen's first serjeant was no longer necessary.* 

But this suggestion bends under the weight of analo- 
gous instances. To mention one of striking importance. 
The same award of precedence was made, in favour of the 
attorney and solicitor-generals of Ireland, by which the name 
of prime serjeant was placed next to that of solicitor-general, 
instead of before that of attorney-general, and exchanged for 
the title of first serjeant. 

But this arrangement did not hinder the continuation of the 
Irish rank. On the contrary, it has been continued with 
honour, for Sir John Howley, lately deceased, was first 
serjeant, and received the degree of knighthood. It can 
hardly be pretended that the status of serjeant in Ireland 
differs materially from that in England. All are servientes. 

* At page 7, the author refers to the ancient form of proclamation 
in court. 
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But again, upon a vacaucy in the rank of Qneen's advocate^ 
Her Majesty was pleased^ and very recently, to make Her 
solicitoivgeneral precede Her new advocate. Yet the distinc- 
tion remains. We scarcely know of any instance, perhaps 
there are none, excepting in the case of the Queen's serjeant 
in which the title of serjeant, as attached to the Crown, has 
been suffered to perish.' The author points out several 
examples of the unvarying exercise by the Queen of Her 
prerogative. 

It having, therefore, been almost demonstrated that, in the 
law, which is especially apart from all other professions, there 
should be two ranks in England (the conduct of the Serjeants 
in the reign of Charles the Second proves this in favour of 
the Queen's counsel), it is extraordinary that a chancellor should 
make an exceptional rule to arrest the promotion of a serjeant. 

It cannot be too strongly asserted that, to avoid a monopoly, 
there ought, in this country, to be more than one rank of 
lawyers above the degree o barrister. The opposition of the 
Serjeants, in the reign of Charles the Second, to the king's 
counsel only tended to the establishment of the latter rank, and 
any attempt to destroy the present brotherhood of Serjeants 
would have the same effect of striving to maintain the ancient 
monopoly of serjeant in the persons of the Queen's counsel. 
But in truth, it is a natural feeling to rise in the profession 
which we have adopted. The apprentices to the law of old 
looked to the degree of the utter barrister. He, in his turn, 
coveted the honour of serjeant-at-law. The seijeant of our 
own day is justified in aspiring to the title of Queen's serjeant, 
as much as the barrister may to the rank of Queen's counsel. 
If an idea ever existed in the mind of a chancellor that the 
election of a barrister to the degree of serjeant must preclude 
him from further promotion (that is, to the dignity of Queen's 
serjeant, or the distinction of a patent), it must be rejected as 
hasty and immature. 

The subject which Serjeant Woolrych has chosen is not one 
which admits of much latitude, whilst, on the other hand. 
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it is not easy to keep it dear from the far more extensive 
question of the rank, per se, of serjeant-at-law. Now, if the 
higher status be withheld, it is clear that, considering the 
expensive introduction to Serjeant's Inn, the class of appli- 
cants for the coif will probably be men of less conunanding 
business than if the superior degree lay visibly in the distance. 
Nay, if the chancellor of the time were to ignore claims of 
this character on the score of the want of high practice, and 
if those whom he might deem eligible were to prefer their 
chance of being of Her Majesty's counsel, or, in fact, if, owing 
to the adverse circumstances attending the Serjeants which we 
have above referred to, men were to refrain altogether from 
seeking the honour, or if ^he possible tenacity of a chancellor 
were to refuse the creation altogether, a sequence at once 
manifest, though unexpected, would ensue. The judges must 
be Serjeants. The rank, therefore, in the absence of promo- 
tion, would reside with the judicial function. For it is not 
likely that the Crown would issue writs, as formerly, to 
compel lawyers to take upon themselves the rank."*^ Hence 
Serjeant's Inn would pass absolutely into the hands of the 
judges, as soon as the last Serjeant should disappear. 

We have now disposed, by degrees, of the chief points con- 
nected with the Queen's serjeanty, and have necessarily, in 
common with our serjeant, travelled into the province of the 
Serjeant with reference to his order. It may be well, in con- 
clusion, just to mark some of the consequences that the aboli- 
tion of that status would entail. We have already adverted 
to the monopoly of legal rank, and need not say more on that 
matter. 

The Serjeant is evidently pointed at in his oathf as the advo- 

* All Serjeants were originally Queen's Serjeants. The first serjeant 
who was not a Queen's serjeant, was made in the vear 1321. 

f " You shall swear well and truly to serve the Queen's people as one 
of the serjeants-at-law ; and you shall truly counsel them that you be 
retained with, after your cunning, and you shall not defer or delay 
their causes willingly for covetise of money or other things that may 
turn you to profit, and you shall give due attendance accordingly, so 
help you God." 
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cate of the people. The barrister's oath is far less stringent in 
its terms. The serjeant is truly terviene ad legem. He is^ 
unless a Queen's serjeant, entirely independent of the Crown; 
he receives neither salary nor honours from the state, whereas 
the Queen's counsel for a long period received £40 annually 
from the Crown, which was the origin of the patents of pre- 
cedence.* Virtually he is the leader of the bar, for the Queen's 
counsel cannot plead against the sovereign without a license. 
He is, therefore, the advocate who, of all others, is in a position 
to bring his powers into the field unfettered. If the public 
were well acquainted with these facts, and were to ponder 
thereon, they would not be so apathetic as to the continuance 
of the order, and the rightful promotions which belong to it. 
These important privileges must be surrendered with the 
decadence of the coif. 

There are occasions, also, when a Queen's serjeant is sum- 
moned to the House of Lords, and it is difficult to see how this 
claim can be dispensed with without an act of parliament. 
Again, the social rank must be given up. Our author rightly 
observes (p. 13), ^ The degree of the coif is a dignity. It con- 
fers social rank. The office of Queen's counsel merely confers 
precedence in court, but not social rank." Serjeant Wynne, 
in his " Seijeant-at-Law," puts the case very strongly. He 
says that the word " status" imports dignity and honour; and 
" gradus" signifies a degree of such eminency, that the pro- 
fessors of the law in no nation are honoured with the like, with 
such solemnity and state, and by mandate under the great 
seal.— Pp. 69, 70. 

Now the rank of Queen's counsel is not a degree, nor a 
creation, but merely, like that of the Queen's serjeant, an 
appointment. Then Serjeant Woolrych asks — 

'^ Is there a power in a Lord Chancellor to abstain from keeping 
up the old rank of the Queen's serjeant? Can he abolish the order, 

* Because the Patent of Precedence gave all except the actual name 
of Qneen s counsel, and therefore a seat in Parliament was not vacated 
by accepting the patent. The salary having ceased, the patent, of 
course, ceases. 
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or can he allow it to die out ; inasmuch as the ancient usage was to 
appoint Serjeants, often against their will, whereas now it would 
not be for want of application if the sociely- should expire ? Does 
the constitution of England permit a chancellor, where there surviTCS 
but one of the order, to refrain from presenting to Her Majesty the 
name of any serjeant, in his opinion, deserving of the rank ?" — ^P. 11. 

Hence, it is manifest, that one of the highest dignities of 
the law, entirely distinct, dependant upon its own peculiar 
circumstances, is threatened with extinction or abeyance, 
because the will of high legal functionaries has, with reference 
to those who have preceded them, undergone a change. 

We must now take leave of the question. The tendency of 
the country is either to change the old institutions under 
which we have so long gloriously flourished, or to suffer with 
listless apathy the bold innovations of others. A people who 
heed not the prostration of their ancient land-marks, must not 
be astonished if they come to lose their normal rank in the 
scale of nations. 

*' Damnosa quid non inuninuit dies ? *' 



Art. IIL— the CASE OF MR. GEORGE WILLIAM 

GORDON. 

AT the close of the year 1865, the news that had been 
received of the disturbances in Jamaica divided every 
social circle in England. The newspapers were crowded with 
partisan reports, and our opinions differed according to the 
versions of the story that we had read. Mr. Cardwell, the 
Colonial Secretary, wisely resolved to advise the Crown to 
issue a commission of inquiry. On the 30th of December, 
the commission issued to Sir Henry Storks, Mr. Russell 
Gumey; Q.C., and Mr. J. B. Maule, requiring them to make 
full inquiry into the " origin, nature, and circumstances of the 
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disturbances, and respecting the means adopted in the course 
of the suppression of the same, and respecting the conduct of 
those concerned in such disturbances or suppression*" The 
men that Mr. Cardwell selected were a sufficient guarantee to 
the public that the inquiry would be what, in his private 
instructions to Sir Henry Storks, he himself said he wished it 
to be, ** full, searching, and impartial." 

The commision was opened at Kingston, Jamaica, on 
January 23rd, 1866, and closed its prolonged sittings a few 
days after March 21. We have now before us the report 
of the Commissioners, dated April 9, 1866, together with 
the minutes of evidence and appendix, and also a copy of 
Mr. Cardwell's dispatch on the report dated June 18. The 
material that we have on which to base an opinion with regard 
to the Jamaica question is satisfactory and ample. The Com- 
missioners have discharged their duties with extraordinary 
industry, and with that ability and impartiality which were to 
be expected of them. Those, in fact, who wish to know the 
truth about the Jamaica question can find it by a search, with 
moderate diligence, in these blue books. 

We are told that those who have no experience of the black 
man have no conception how bad a fellow he is. Many of the 
white people in Jamaica entertain towards him strong feelings 
of antipathy. They say, and we will take it that they say 
it with a degree of truth, that he is lazy and insolent — that he 
is ready to ride grievances to the death, and to impute to 
others what is justly due to his own want of providence and 
industry. Dr. Fiddes, in his evidence, however, says that he 
employs about 200 or 300 negroes a-day, and that he has ever 
found them ** a very good sort of people to deal with," and he 
believes them to be ^^most quiet and peaceable." In this 
opinion he is supported by various other gentlemen of social 
importance^ who were examined before the Commissioners. 
The attorney-general, Mr. Heslop, who gave his evidence with 
masterly ability, says that, although the bad feeling of the 
negro has been more against the coloured than the white 
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man^ and although he was a coloured man himself^ ^ he should 
not have any fear in going among IO5OOO infuriated negroes^ 
as long as he was unarmed." " I do not believe,*' says Mr. 
Anderson, derk of the peace for Portland, '^ the Queen has 
any subjects ii^ her whole empire more loyal than the negroes 
in the parish where I reside." 

On the other hand, the dominant race in Jamaica have not, 
we fear, ruled with justice, and certainly not with clemency. 
These blue-books disclose the misrule and bad government that 
prevailed in the island previous to the outbreak. All the bad 
law and petty tyrranny that even in this country we find 
among county magistrates of remote districts, had there 
become rank and general. 

" The magistrates," the Commissioners say in their report, " are 
principally planters and persons connected with the management of 
estates. Disputes between employers and employed and questions 
relating to the occupation of land, which are decided in the first 
instance at petty sessions, are adjudicated by those whose interests 
and feelings are'^supposed to be hostile to the labourer and occupier." 

Mr. Justice Ker states, that from the expense to which 
parties are put, and from other causes, .legal redress is abso- 
lutely shut out from the labouring class altogether. He says 
that the law of labourer and employer is altogether in a most 
unsatisfactory state in Jamaica, and that while the stipendiary 
magistrates enjoy, in an eminent degree, the confidence of the . 
population, the unpaid magistracy have been the fruitful 
source of dissatisfaction. 

<' I think it right to state," he continues, '< that I have for years 
past come to the conclusion that the present system of the unpaid magis- 
tracy in Jamaica is the most unsatisfactory that could he conceived. 
Of 270 magistrates that hold the commission of the peace, from personal 
observation and knowledge of a good many, I should say that more 
than half were utterly unfit to hold that trust — unfit by want of 
education, capacity, social position, and pecuniary independence." 

A poor man cannot bring an action against anyone without 
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giving security for costs ; and if he fails to do that he must be 
content to try his action by affidavits. This dissatisfaction in 
the magisterial bench, which exercises a very extended juris- 
diction in the island, was shared, not only by the negro 
population, but by inhabitants of social position, and also by 
some of the government authorities, the attorney-general 
being among the number. 

In this state of things the negro had not justice done 
him by those tribunals to which he had to resort. Mr. 
Jackson, a stipendiary magistrate who, we would gather 
from the evidence, made an effort to mete out justice to 
all, soon became unpopular among his brother magistrates — 
was called the '^ nigger magistrate," and was eventually 
removed from his appointment in St. Thomas-in-the-East, at 
the request of the custos. Injustice and the sense of it were 
intensified by the bad feeling of race towards race. It is no 
wonder to us that the labouring class of Jamaica were dis> 
satisfied with the tribunals before which their disputes were 
carried for adjudication, and that the Conmiussioners assign 
this as one of the causes of the outbreak. 

In the parish of St. Thomas-in-the-East there were also 
causes of a local origin and character for the general discontent 
that prevailed there. 

Mr. G. W. Gordon, the member of assembly for the parish, 
went one day to the lock-up at Morant Bay, and found there a 
great want of humanity and care in the management of the 
prisoners. He saw one man in the water-closet suffering from 
acute dysentery without care or attention. He represented the 
matter to the Governor, and declaimed loudly against the 
magistracy for their neglect and cruelty. Immediately the 
Governor dismissed Gordon, who was then a magistrate, from 
the conunission of the peace, as the authorities afterwards 
aUeged, on account of the attacks that he had made upon 
his brother magistrates, and upon one in particular, but, as 
the negroes believed, because he had ventured to correct a 
great public abuse. 
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Mr. Gordon had been elected churchwarden of the parish, 
but it was urged that he was not a member of the Established 
Church, and therefore could not hold that office. We do not 
wish to speak with any authority on the subject, but we pre- 
sume that the law of Jamaica on this point is the same as our 
own. If it is, we are prepared to contend that this objection 
was entirely groundless. As Gordon was not excommunicate 
or an alien^ he was entitled to assume the office of church- 
warden to which he had been elected. (^Morgan v. Archd. of 
Cardigan^ 1 Salk. 166). According to our practice, the fact 
that Gordon went to dissenting chapels would not affect the 
question, unless he was really excommunicate. The custos of 
the parish however took upon himself to decide that Gordon 
was not competent to be the churchwarden, and at the. vestry, 
when he was about to take part in the proceedings, ordered 
him out. A policeman touched him on the shoidder, but he 
refused to get up from his seat. Thereupon the^ magistrates 
that were present took up his chair, and bodily carried him out 
of court. The elected vestrymen then left the court, indignant 
at the treatment that Gordon had received, but the magistrates 
remained. For this, Gordon brought an action at law against 
Baron Ketelhodt, the custos. The action was twice tried, and 
in each case the verdict was for the defendant. An applica- 
tion for a third trial was still pending when the disturbances 
broke out. 

By the law of Jamaica, the parochial expenses are defrayed, 
not out of a local rate, but out of the general funds of the 
island, on the application of the vestry, sanctioned by the 
executive government. The vestry of St. Thomas-in-the-East 
sent the government an estimate in which was included a sum 
of £250 for the purpose of defending the action brought by 
Gordon against the custos. The Hon. H. Westmorland says, 
that Governor Eyre was expressly consulted about this, and 
that the estimate was allowed with his approval. This act 
however created great disaffection in the parish. It was un- 
doubtedly impolitic. The parishioners were in truth called 
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upon to provide for the expenses of a man in an action brought 
against him for an attempt to deprive them of the services of 
\kt churchwarden that they had elected. 

Under the rule of Governor Eyre every abuse increased. 
He strengthened the bonds of the planters, and silenced the 
voice of complaint. He believed in the principle of 
subjection, and crushed grievances into silence under his 
heel, rather than redressed them. He was an unpopular 
Governor, and the general dissatisfaction became more intense 
under his sway. There were, too, vain notions afloat about 
rights to ** back knds," supposed agrarian grievances, old 
animosities against personal and political opponents, vague 
dreams with some of the most ignorant, of general negro 
redress : and at length the " multiplications of wrong," fancied 
or real, brought about an outrage, which, in barbaric cruelty 
and cowardice, was not equalled by the measures that were 
afterwards taken to suppress it. 

The events of the Jamaica outbreak are well known, and it 
will therefore be sufficient to refresh the memory by a brief 
summary of them. On the 7th of October, which was a Satur- 
day, and market day at Morant Bay, a court of petty sessions 
was held in that town. A man who had interrupted the pro- 
ceedings of the court, and whom the police were endeavouring 
to arrest, was rescued from their hands by the people. For 
this act warrants were issued against two persons of the name 
of Bogle^ and several others. On Tuesday, the 10th, six 
policemen and two rural constables proceeded to Stoney Gut 
to execute the warrants. They found Paul Bogle, who, after 
the warrant for his apprehension had been read to him, told 
them that he would not go with them. When they proceeded 
to arrest him, he cried " Help, here !" and immediately a body 
of men, from 300 to 500 in number, rushed out from Bogle's 
Chapel, and attacked the police. These men were armed vrith 
cutlasses, sticks, and pikes. Cutlasses are used by the negroes 
in their work, and no grave inference can be drawn from their 
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posBession of them. The police were overpowered, but were 
eventually released. Before they left, they heard Bogle state, 
that on the following day they intended going down to Mo- 
rant Bay to the vestry. Information of what the police had 
seen and heard was at once given to the custos Baron Kettel- 
hodt. In consequence of such information he summoned the 
volunteers, and wrote to the Governor for military aid. On 
the 11th, the vestry assembled at Morant Bay at twelve o'clock, 
and proceeded with its business till about three or four, when 
notice was given that a crowd was approaching. 

The volunteers were drawn up in order outside the court- 
house. The crowd advanced — ^the riot act was read — stones 
were thrown, and the mob were fired upon by the volunteers. 
Under such circumstances, we are disposed to ask, why did 
not the volunteers and well-affected citizens fight for their 
lives ? Instead of doing that, they retired into the court- 
house. Eventually the infuriated mob had it "all their own 
way, and set fire to the court-house. The inmates were thus 
compelled to leave the building, and it being now dark endear 
voured to conceal themselves. Some few escaped, but the 
others were dragged from their hiding places and beaten to 
death, or left for dead on the ground. The number of persons 
killed on that ocaasion was 18, and the number of wounded 
31. On the next day the mob entered Bath and com- 
mitted considerable depredations, but on hearing the well- 
known horn of the maroons fled. Then a vague rambling 
about the country followed. Attacks were made on houses 
and villages, and several of the white inhabitants were killed 
or brutally treated. Torrington was the only place where 
there was any appearance of organised military resistance to 
the authorities. On the 21st of October, the maroons marched 
there, and after they had fired a few shots the insurgents 
retired from the place. 

Paul Bogle was apprehended on the 23rd, and on the 24th 
was conveyed a prisoner to Morant Bay. On that day it must 



The Case of Mr. George William Gordon. S5 

be taken that the rebellion was cmshed. The number of 
persons killed by the rioters appears to have been 22^ and of 
wounded 34. (See return in appendix). 

The Commissioners arrived at the conclusion that there was 
" on the part of the leaders of the rioters a preconcerted plan^ 
and that murder was distinctly contemplated." They never- 
theless find that there was no general conspiracy against the 
Government^ and the inference is, that the riot, though of 
considerable magnitude and danger, was not the result of any 
long standing organisation, and that it was local in its character 
and origin. In these deductions of the Comimissioners every- 
one who has carefully perused the evidence must fully concur. 
There had been for some time great disaffection in the parish 
of St. Thomas-in-the-!Elast. It had developed into secret 
meetings and oaths, and into some occasional drillings. But it 
had no definite object, and if it had not been for the accidental 
disturbance in the market at Morant Bay, on the 7th, which 
brought the body of the disaffected party into trouble, it 
would probably have died out. 

The rebellion never disclosed any real strength or vitality. 
Its unorganised bands fled before every show of resistance, and 
no fight or battle gives it any distinction. If the volunteers 
and the white population had fought with desperation, it 
might have been quelled on the 11th. It was foolish and 
wicked in its origin, and cruel and barbarous in its execution. 
Its details disclose the worst features of the negro character. 
The merciless beating to death — the mutilations of the living 
and dead — the delight in blood and murder, tell how the spirit 
of the savage still lurks in the hearts of many of the black 
population in Jamaica. 

The letter of Baron Ketelhodt, written on the 10th of 
October, requesting military aid, was received by Governor 
Eyre on the following morning. Immediate action was taken 
upon it, and within twenty-four hours of its receipt, troops 
were landed at Morant Bay, a distance of 43 miles from 
Spanish Town. On the 12th, the Governor was informed of 
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the riot that had taken place on the previous day, and sum- 
moned the Privy Council. They came unanimously to the 
conclusion, that it was desirable, at once, to proclaim martial law. 

By an Act of the Jamaica Legislature, 9 Vic. c. 35, 
after a recital, that martial law must ever be considered among 
the greatest evils, it is provided that it shall not be declared, 
but by the advice and opinion of a council of war, to be 
composed of the Governor, the Members of the Privy Council, 
and of the House of Assembly, with certain naval and military 
officers, not less than twenty-one of whom, should be a quorum. 
On the morning of the 13th, this council met, and it was 
unanimously resolved that martial law should be at once 
declared over the whole of the county of Surry, with the ex- 
ception of the town of Kingston. We gather from the evidence 
of the Hon. H. Westmorland, that there were no written 
summonses to this meeting ; but that verbal messages, alone, 
were sent round to different persons. It was arranged between 
Mr. Eyre and his more intimate advisers, that Gordon should 
not be summoned, although as a member of assembly he had 
a right to attend, because they thought he was connected 
with the outbreak, martial law, in Jamaica, rests upon a ba,si8 
and history of its own. Mr. Heslop, in his evidence before 
the Commissioners, gives a very lucid and learned explanation 
of this subject, which is worth all the treatises and articles 
that we have read upon it since the outbreak of the rebellion. 

Jamaica was discovered by Columbus in 1494, and settled 
by the Spaniards in 1510. During the Protectorate of Oliver 
Cromwell, it was taken by the English, and has ever since 
remained in our possession. Some deductions regarding the 
nature and severity of Spanish rule, may be drawn from the fact 
that, when taken by the English in 1655, no traces of the 
native population of the island remained. The maroons are 
the decendants of runaway slaves, partly from Cuba, and partly 
from Jamaica itself, who settled in the forests, on the northern 
side of the island. A tract of land was granted to them in 
1738. 
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"It must be bonie in mind," says Mr. Heslop, "that this island 
was settled by an armed force, and I may mention, as a proof of the 
military origin of this colony, that the officer, who in England is 
called the high sheriff, is with us called the provost-marshal up to 
this day." 

In addition to this, it must be remembered that it was a 
dave settlement. The patents given by Charles II., when he 
partitioned out the island, had attached to them the condition 
that so many African labourers per acre were to be imported. 
The employment of a servile class was the ground of tenure, 
and the whole policy of legislation during slavery, was to put 
strong powers in the hands of the Government, because the 
free inhabitants were a small fraction compared with the mass 
of the population. 

Such being the history and condition of the colony, there 
has not been a day during which a provision for the declaration 
of martial law has not existed on the statute book of Jamaica. 
The 33 Charles II., c. 21, enactment: 

" That upon every apprehension and appearance of any public 
danger or invasion, the commander-in-chief should forthwith call a 
council of war, and with their advice and consent, cause and com- 
mand the articles of war to be proclaimed at Port Royal and St. 
Jago de la Yega, and that then it shall and may be lawful for the 
said commander-in-chief to command the persons of any of His 
Majesty's liege subjects, as also their negroes, horses, and cattle, for 
all such service as may be for the public defence ; and to pull down 
houses, cut down timber, conmiand ships and boats, and generally to 
act and do, with full power and authority, all such things as he and 
the said council of war may think necessary and expedient for His 
Majesty's service and the defence of this island." 

There have been several acts on the subject since. The 3 
George III., c. 19, s. 53, attaches certain preliminary conditions 
to the proclamation of martial law. " I will undertake to say," 
says the attorney-general, " that the sun never rose and set 
upon Jamaica as a country in which the English law prevailed 
with regard to martial law." The act now in force is the 
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9 Vic, c. 36, which we have above referred to, and by which 
an express provision is made for the proclamation of martial 
law. No single act relating to the subject repeals, alters, adds 
to, or repudiates the definition of the statute of Charles. 

Since the Petition of Eight, in the time of Charles I., no 
English sovereign has had the right to proclaim martial law 
within the realm of England. This famous petition, upon the 
words of wnich every Englishman who is loyal to the consti- 
tutional liberties of his country loves to dwell, recites : — 

<* That by the great charter and other laws of the realm, no man 
ought to be judged to death but by the laws established by customs of 
the realm or by acts of parliament, and that commissions had issued 
to proceed within the law, according to the justice of martial law, 
against soldiers or dissolute persons who should commit any felony, 
mutiny, or other outrage, and by such summary course and order as 
is agreeable to martial law, and as is used in armies in time of war, 
to proceed to the trial and execution of such offenders, according to 
the law martial, by pretext of which they have been put to death, 
when by the law of the land they might, and by no other ought to 
have been judged and executed, and enacts that hereafter no com- 
missions of the like nature may issue forth to any persons whatever 
to be executed as aforesaid, lest by colour of them any be put to 
death contrary to the laws of the realm." 

At that time, Jamaica was not a possession of the British 
Crown, and was not therefore then a portion of the realm. It is 
not now, and never has been, a portion of the realm. The Queen 
of England is not Queen of Jamaica. Of England she is queen, 
but of Jamaica she is lady supreme, and has different functions 
in both capacities. There is not, and there never was, any 
provision on the English statute book, providing for the pro- 
clamation of martial law, while in Jamaica there has always 
been a statute to that effect. The 1 George II., c. 1, 
declares : — " that all the laws of England which have been 
issued and recognised in Jamaica heretofore, shall be hence- 
forth the law of Jamaica." 

When that statute was passed, the Act of Charles 11., 
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authorising the proclamation of martial law and giving a rough 
definition of it^ was in full force in the island. By an Act of 
the Imperial Parliament passed in 1865 (28 & 29 Vict c. 63)^ 
it is provided, in sec. 2, that — 

<< Any colonial law which is or shall be in any respect repugnant 
to the provisions of any Act of Parliament extending to the colony 
to which such law may relate, or repugnant to any order or regula- 
tions made under the authority of such Act of Parliament, or having 
in the colony the force and effect of such Act shall be read, subject 
to such Act, order, or regulation ; and shall, to the ezteut of such 
repugnancy, but not otherwise, be and remain absolutely void and 
inoperative." 

Sect. 3 enacts that — 

" No colonial law shall be, or be deemed to have been, void or 
inoperative on the ground of repugnancy to the law of England, 
unless the same shall be repugnant to the provisions of some such 
Act of Parliament, order, or regulation, as aforesaid." 

Mr. Heslop, the attorney-general of Jamaica is of opinion 
that the effect of this Act is to extend rather than limit the 
operation of the local laws in that colony. 

During the public excitement about the events of the 
rebellion and its suppression in Jamaica, Mr. Finlason set to 
work upon the learning connected with martial law^ and has 
presented us with a book of considerable bulk upon that 
subject.* The book is got up with ability and research. 
It will not be necessary that we should go into it at any 
length, in so far as it affects the question of martial law. It 
has already been shown that martial law in Jamaica rests 
entirely upon a different basis from what it does in England. 

♦ A Treatise on Martial Law as allowed by the Law of England in 
Time of Rebellion, with practical illustrations drawn from the official 
documents in the Jamaica case, and the evidence taken before the 
Royal Commission of Enquiry, with Comments, constitutional and 
legal, by W. F. Einlason, Esq., of the Lmer Temple, Barrister at Law, 
author of Common Law Procedure, &c. London : Stevens and Sons, 
1866. 



40 The Case of Mr, George William Gordon. 

We may take it as clear that Governor Eyre acted m 
pursuance of the law of the colony when he proclaimed martial 
law under the circumstances that we have detailed. In 
Jamaica there was not only legislative enactment authorising 
the declaration of martial law, but there was also an old Act 
which gave a definition of what could be done by the military 
authorities after it had been proclaimed. The whole case is 
as different as possible from what it is in England. And yet 
Mr. Finlason undertakes to meet a popular cry by writing a 
book on ^^ Martial Law as allowed by the Law of England, 
with practical illustrations" from Jamaica I 

We must also protest against the tone of Mr. Finlason's 
book. A member of the bar is not justified in writing ^ law 
book in the spirit of partizanship. The bar enjoy the privilege 
in this country of having a certain amount of authority con- 
ceded by our courts to the text books that they write. So far 
the bar have proved themselves worthy of the privilege, and in 
every respectable law book that is in our libraries, we look 
with confidence to the statements of the writers, well knowing 
that every sentence has been weighed with judicial accuracy, 
and that every question has been examined in a spirit of fair- 
ness and of honour. Mr. Finlason's book on martial law is a 
most able and learned argument on one side of the question. 
He strikes with an enthusiasm, which is astonishing, at the 
liberties and rights, that we as Englishmen pride ourselves 
upon, and if his contentions are correct, under an arbitrary 
sovereign and unscrupulous court, those liberties and rights 
would not be worth a day's purchase. We are glad to believe, 
that however much we may be disposed to admire the learning 
and ability of Mr. Finlason, on the subject of martial law he 
cannot be accepted as an authority. Those who have good 
temper, or who have a dislike to the freedom of a nation, may 
read his book as an able and one-sided argument with pleasure; 
but the majority will read it with regret, and perchance giay 
think of the prostituted learning of Noy, or of the time when 
the bcQchers of an inn of court thanked an arbitrary king for 
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his efforts to destroy the liberties of the people. We have 
only to hope that this book will be followed by one from some 
learned lawyer, who will do justice to the principles of our 
constitution. Lord Loughborough, in Grant v. Goulds, (2 11. 
Blackstone, rep. 67,) declared, that in this country martial law 
^^ had long been exploded ;" and Blackstone, in his Conmien- 
taries, says, that ^^ it has no place in the institutions of this 
country." And however much Mr. Finlason may struggle to 
explain away the expressions of these authorities, we think and 
hope that they will prevail in this country, in the simple and 
plain meaning that any ordinary reader would give to them.' 

We will take it from the Colonial Act, that on the proclama- 
tion of martial law in Jamaica, the commander-in-chief was 
enabled ^^ to act and do with full power and authority all such 
things as he and the council of war may think necessary and 
expedient for Her Majesty's service and the defence of this 
island." We are prepared, with some explanation, to admit, that 
martial law is the will of the military officer in conunand. But 
as discretion, when vested in our judges, has been defined to be 
na more than the right discemere per legem quod sitjustum^ so, 
we would say, that the ^^ will" of the connnanding officer must 
be the ^^ wiU" to do what is just and what is necessary for 
the occasion, and no more. Mr. Cardwell, in his dispatch of 
June 10th, to Sir Henry Storkes, says, — 

'^ It appears to Her Majesty's Government to be evident, that even 
in the first excitement of the disturbances, and still more at some 
later period, if martial law was allowed to continue, instructions 
ought to have been issued to the officers to whom the actual conduct 
of the operations was entrusted, which would have rendered an abuse 
of power impossible. It does not seem reasonable to send officers 
upon a very difficult and perfectly novel service without instructions, 
and to leave everything to their judgment." 

These words will commend themselves to the good sense of 
the country. The whole of Mr. Cardwell's dispatch is written 
with a firmness, and yet with a moderation, which show how 
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well placed the confidence of the country was in him, when 
under very trying and difficult drcumstances, he held the res- 
ponsible office of Colonial Secretary. 

We cannot dwell at any length upon the measures that were 
taken by the military authorities. They were ready, prompt, 
and successful. If there was any danger of the rebellion 
spreading, that danger was immedisitely checked by the dis- 
position of the military, and by the energy with which the 
officers and soldiers acted. There was no fighting, and no one 
comes out of this rebellion with any military glory. Much of 
the heroism talked of, was of a character similar to that of 
Don Quixote, when he returned victorious from the pursuit of 
a flock of sheep. There was no kind of opposition to the forces 
anywhere, except at Torrington, and into that town the 
maroons entered on firing a few shots. The people fled from 
it before them, as they did everywhere else before the troops. 
The soldiers took dire and indiscriminate vengeance for the 
rebellion — flogging, without trial, men and women — and exe- 
cuting men without incriminatory evidence of a satisfactory 
kind against them. One man, alone, appears to us to have 
come out of this affair with honour, and that is Brigadier- 
General Nelson. We find fault with him for approving of the 
findings of courts-martial, upon evidence that could not have 
been satisfactory to his mind, if he had carefully considered it. 
But apart from that, though he displayed firmness in the dis- 
charge of his responsible duties, his voice was raised throughout 
on the side of justice, mercy, and good conduct. As for the 
rest of the officers, while Governor Eyre and Major-General 
O'Connor declined giving directions, those gentlemen acted 
after their own way. We extract the following from the Ap- 
pendix : — 

^' Lieutenant-Colonel Elkington to Colonel Hobbs. 
" Dbab Colonel, 11 a.m., 18th. . 

" I send you an order to push on at once to Stony Gut, but I trust 
you are there already. 

*^ Hole is doing splendid service with his men all about * Man- 
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chioneal,' and shooting every black man who cannot account for 
himself. (60 on line of march.) Nelson, at Port Antonio, hanging 
like fun, by court-martial. I hope you will not send in any prisoners^ 
civil law can do nothing ; lots of food for you at Gardens. 

** Send for boots if you want them at Newcastle, and write to me 
if you want ammunition as well at Newcastle, for I will send more to 
them. Do punish the blackguards well. 

'^ Yours in haste, 

•' J. Elkington, 

'< D. A. G." 

Colonel Hobbs informs us how he got up the evidence in 
the following extract from a letter of his to the major-general: — 

" I must not forget to tell you that I have Paul Bogle's valet for 
my guide, a little fellow of extraordinary intelligence, a light rope 
tied to the stirrup and a revolver now and then to his head causes us 
thoroughly to understand each other, and he knows every single 
rebel in the island by name and face, and has just been selecting the 
captains, colonels, and secretarys, out of an immense gang of prisoners 
just come in here, who I shall have to shoot to-morrow morning." 

We cannot stay to enlarge upon the injustice and cruelty of 
the military authorities in their execution of martial law. The 
total number of deaths caused in the suppression of the rebel- 
lion amounted to 439. The total number of men and women 
that were flogged amounted to 600. The mode of flogging at 
Bath called for especial notice : — 

^' It was ordered (say the conunissioners) by a local magistrate 
after a very slight investigation, and frequently at the instance of 
book-keepers and others smarting under the sense of recent injury. 
At first, an ordinary cat was used, but afterwards, for the punishment 
of men, wires were twisted round the cords, and the different tails so 
constructed were knotted. Some of these were produced before us, 
and it was painful to think that any man should have used such an 
instrument for the torturing of his fellow creatures." 

The total number of dwellings burned during the suppression 
amounted to l^OOO. The Commissioners are of opinion that 
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the punishments Inflicted were far greater than the necessity 
required. They say, too, that among the sufferers during the 
existence of martial law there were many who were neither 
directly or indirectly parties to the disturbances. Martial law 
was proclaimed on October ISth^and remained in full force for 
thirty days from that date. The Commissioners are of opinion 
that there was no necessity for its prolonged continuance. 
Paul Bogle was conveyed as a prisoner to Morant Bay on the 
24th, and on the 30th October the Governor announced that 
the rebellion had been subdued. Still the rigour of martial law 
was unnecessarily continued for a fortnight longer. 

We turn away from this story of the suppression with relief. 
We deeply regret, with many of our countrymen, that authority 
wielded in the name of the Queen of England should ever have 
been characterised by such injustice and cruelty. 

• 

^* It appears (says Mr. Cardwell in his dispatch to Sir Henry 
Storks) from the summary of the sentences by courts-martial appended 
to your Report, that the numbers executed must have included many 
who were neither ringleaders of the insurrection, nor participators in 
actual murder, or outrage of the like atrocity, while for the wholesale 
flogging and burning of houses, the circumstances of the case do not 
appear to fiirnish any justification. Future good government is not 
the object of martial law. Example and punishment are not its 
objects; its severities can only be justified when and so far as they 
are absolutely necessary for the inmiediate re-establiahment of the 
public safety." 

The case of George William Gordon, who was executed at 
Morant Bay, on October 23, is worthy of special examination. 
He was a member of the house of assembly, and a man of 
mark in the colony as a political leader. He was the tribune 
of the black population of Jamaica, and the vindicator 
of their wrongs, as well as the persistent opponent of 
Eyre and his government. For some time previous to the 
outbreak, he was engaged in an agitation, the avowed object 
of which was to call the attention of the Home Government to 
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the state of the island^ and to bring about the recall of the 
Governor. It is important to know under what circumstances 
the authorities executed this political leader who was in per- 
sonal and public hostility to themselvest. 

Great interest has been awakened in this country in the 
trial of Gordon. It has been asserted that he was unjustly 
condemned, and that he was hastened to his death by private 
malice. We have now all the facts before us in these blue 
books, and we will endeavour to place them impartially before 
the reader. 

On the day of the outbreak at Morant Bay, Gordon was at 
at his home Cherry Garden, a place not far from Bangston. 
When the news came, many of the inhabitants of the town cast 
blame upon him for the part that he had taken in the agitation, 
which, in their opinion, had led to the rebellion He felt the 
pabUc odium so much that he said to a person who told him 
that he ought to go to St. Thomas-in-the-East to exercise his 
influence on the side of order, ** If I go to St. Thomas-in-the- 
East, the moment martial law is proclaimed, I shall be the 
first man hung." He himself expressed great regret that the 
outbreak had taken place, and on the 12th, wrote to his 
manager, Lawrence, a letter, of which the following is an 
extract: — 

" I feel for the poor people of Morant Bay. A steamer with a 
detachment of troops has gone up — ^I wonder how it will end — ^the 
Lord have mercy. I regret that the people have acted unadvisedly. 
This is a sad matter to contemplate. I regret to say that I am still 
very weak." 

The public odium was raised against Gordon chiefly by a 
letter signed ** A Briton," which appeared in a colonial news* 
paper on the 12th, the day that the news of the outbreak 
reached Kingston. In that letter he was charged with being 
the originator of it. On Friday, the 13th, he went into 
Kingston and remained at the house of a cousin who lived in 
North Street, until the 17th. On Saturday, the 14th, he 
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went to his place of biuiiiess at Ejngston^ bat not afterwardfi. 
On account of the excitement that was raised against him, his 
friends be^ed of him to go away. He replied^ '^ If it is for 
the tranquility of the country, I will keep myself quiet for 
a day or two^ but to go away to make myself guilty I never 
wiU." 

We leam^ from the evidence of Mr- Westmorland, that in 
the meantime the Governor consulted the council about 
Gordon's arrest. He laid before them an affidavit of the 
postmistress of Morant Bay, stating that communications had 
passed between Mr. Gordon and Paul Bogle. On this 
affidavit, the Governor said he should arrest Gordon, and 
when he asked Mr. Westmorland if he approved of it, that 
gentleman replied " Certainly, yes I " 

On the 17th, Dr. Fiddes, a justice of the peace, and the 
medical adviser of Gordon, having heard that he was 
about to be arrested, went to inform him of it. He found 
him with his wife in North Street, and Gordon immediately 
went with him to the house of Major-General O'Connor. 
Gordon informed the General that he had come for the 
purpose of delivering himself up ; but the General said that 
he was a soldier only, and could not apprehend him. Before 
they left. Governor Eyre and Dr. Bowerbank, the custos of 
Kingston, came in. They both walked up rapidly to Gordon, 
stood one on each side of him, and made him understand that 
he was their prisoner. He was then placed in Dr. Bower- 
bank's carriage, under the escort of mounted troopers. He 
was taken on board the ^^ Wolverine," a war steamer, which was 
about to proceed to Morant Bay. Mr. Westmorland says that 
he told Governor Eyre, on board the " Wolverine," that he 
hoped Gordon would have a patient trial, and made a sugges- 
tion that he should be tried by a civil court. It is clear, from 
these facts, that Mr. Eyre not only arrested Gordon with his 
own hands, but that he sent him to be tried by martial law, 
against the advice of one of his ablest counsellors. Gordon 
surrendered himself in a place that had not been proclaimed, 
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and in good faith he ought to have been tried by a civil 
tribunal. For the course adopted by Eyre, Mr. Cardwell b 
of opinion that the necessity has not been proved. 

"It appears," he says, "from the evidence of Mr. Westmorland, 
one of the executive committee, that he suggested at the time that 
Mr. Gordon, who had been placed on board the ' Wolverine,' should 
be reserved for trial by a regular tribunal, with all the means of 
defence which are secured by the ordinary process of law to every 
subject of the Queen. This, in the judgment of Her M^esty's 
Government, would have been the proper course. Considerations of 
public safety justified the arrest of Mr. Gordon. His removal on 
board the ^ Wolverine,' for the purpose of safe custody, would have 
been judicious ; but his trial by court-martial, and his execution by 
\irtue of the sentence of that court, are events which Her Majesty's 
Government cannot but deplore and condemn." 

On the morning of the 20th of October, Brigadier-General 
Nelson received Gordon in custody at Morant Bay, and on the 
day following he was tried by court-martial. We learn from 
Brigadier-General Nelson, that there was on board the *' Wol- 
verine" a large box, containing papers relative to the case 
against Gordon. This box was handed over to him on the 
same day that Gordon was placed under his custody. It 
appears that the box was examined by Governor Eyre himself, 
and that General Nelson 'received instructions from him to 
search in it for evidence. General Nelson accordingly made a 
selection of papers from the box, upon which the charge against 
Gordon was founded. Governor Eyre came down in the 
" Wolverine" with Gordon, but did not land. It is clear 
from his whole conduct, that he was impressed from the first 
with the importance of bringing Gordon to justice. 

Mr. Joseph Gordon Smith, a nephew of Gordon, who had 
been on bad terms with him for several years, gives an account 
of the extraordinary manner in which the evidence was pro- 
cured : — 

"I went," he says, *^ with a number of prisoners to Morant Bay. 
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Bamsaj flogged them withont even asking their names. Afterwards 
I went to the gaard-room, and he- was then swearing five of them, 
with their hands &stened and a rope round their necks, and he was 
swearing them in these words : * You shall well and truly state what 
6. W. Grordon has to do with the rebellion ;' and between each part 
of this a sailor came down with the whip over their shoulders." 

About two o'clock on the 2l8t of October, the court-martial 
assembled for the trial of Gordon. It was composed of Lieu- 
tenant Herbert Brand, K.N., president; Lieutenant Erring- 
ton, B.N., and Ensign P. Kelly, 4th West Lidia Regiment 
There has been some observation made with regard to a feeling 
of hostility that the president had expressed towards Gordon 
previous to his trial. 

One of the first men executed in the course of the " suppres- 
sion of the rebellion," was a person of the name of Fleming. 
Colonel Lewis says : — 

*' He was hung upon a tree, and the trap was a door, a temporary 
one. This being taken away the bough gave. way, and his feet 
slightly touched the ground. Lieutenant Brand went up with a 
revolver and fired twice into him, and a soldier then came up and 
fired into his breast, and that was the end of Fleming." 

Mr. Joseph Gordon Smith, who was one of Astwood's troop 
of volunteers, gave the following evidence upon which the 
charge against Brand is founded : — 

" There was something on the 18th, what was that? — ^I was upon 
guard, we were all being picked to keep guard on special duty, and 
about nine o'clock an officer came up stairs with a seaman behind 
him, carrying a mail bag and despatches. 

^' Who was that officer ? — He announced himself as Lieutenant 
Brand. He was told of -Gordon's arrest, on the day before, and he 
said, * Tes, I knew of it ; I had the pleasure of hanging the first 
damned rebel, a fe^ow named Fleming, at Port Morant, but nothing 

would give me greater pleasure dian the hanging of this d d son 

of a b .' I was very irate, and walked away and muttered — ." 

Mr. Herbert Aaron, another volunteer, was present at the 
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time, and was examined on the point before the Commissioners. 
After considerable fencing, he reluctantly says : — 

"I think he (Brand) said if they convicted him (Gordon), and 
they had not got the hangman, he would hang him." 

Mr. Henry Morris, another volunteer, who was also present, 
states that Brand 

^*8iud he had the pleasure of hanging the first damned rebel, and 
that he was so heavy he bent the limb of the tree, and then he blew 
Mb brains out. Captain Astwood then asked him — * What about 
Gordon ? ' * Oh,' he said, * we have got him on board the Wolverine 
abaft the mainmast. He sings hymns and reads his bible, we feed 
him on biscuit and water, and we have a sentry over him.* He was 
further asked, * What do you think will be done ? ' * Well,* he said, 

* I have built a gallows as high as this room,' or * We have got a 
gallows as high as this room, and I hope I shtdl have the pleasure of 
hanging the son of a b h,' " 

With this evidence against Lieutenant Brand, we wish his 
contradiction had been more explicit. The following answers of 
his to the questions put to him on this point have left a painful 
impression on our mind : — - 

"Do you know Joseph Gordon Smith? — I never saw him in my 
life, and should not know him now. 
*^ Listen to this. Was this what passed from you in his presence ? 

* He was told of Gordon's arrest on the day before, and he said, 
' Yes, I knew of it. I had the pleasure of hanging the first damned 
rebel, a fellow named Fleming, at Port Morant ; but nothing would 

give me greater pleasure than the hanging of this d d son of a 

b ^h.* That is Smith's evidence? — ^I may have said about Fle- 
ming, because I did have the pleasure of hanging him, and it was a 
great pleasure, but I never said that ; and Mr. Astwood was standing 
next to me, and you may call him. 

" You did not say that you should have great pleasure in hanging 

that d d son of a b h, meaning Gordon? — No; if I did, 

would it not be natural for him to come and stop me? " 

When Gordon was brought before the court-martial, he was 
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laboring under great infirmity. Colonel Lewis informs us that 
he had no coat on^ but that he had a blanket which he hung 
over his shoulders, . and that he was ^* yery debilitated and 
sick," He stood up during the whole of the trial There is 
some conflict of evidence as to the position that the provost 
marshal occupied at the trials and as to the orders under which 
he acted at that time. The f act^ however, is clear that he con- 
ducted the case for the prosecution. He put in the various 
documents^ and called the witnesses. He was, too, sworn 
himself. In some respects he acted under the direction, and 
in aid of the court. But, altogether, we would state that he 
appears at the trial of Gordon to have combined in himself the 
offices that are discharged by counsel, attorney, and policeman in 
charge of the case, in our ordinary assize or sessions prosecu- 
tions. The charge read over to the prisoner was as follows : — 

'^ For that before the time of the insurrection at Morant Bay, on 
the 12th (sic) day of October, 1865, when the rebels massacred the 
custos, the Baron Yon Ketelhodt, and divers other pelrsons, being 
justices of the peace or other occupations, assembled in vestry on such 
day, the said George William Gordon did, in furtherance of the said 
massacre, at divers periods previous to the same, incite and advise 
with certain of the insurgents, thereby, by his influence, tending to 
cause the riot whereby many of Her most Gracious Majesty's sub- 
jects lost their lives, when assembled in lawful consideration of 
parochial and other matters — ^the said George William Gordon is 
arraigned : First, on the charge of high treason against Her Majesty 
Queen Victoria. Second, with having complicity with certain parties 
who were engaged in the rebellion, riot, or insurrection, at Morant 
Bay, Qu the 11th day of October, 1865." 

The prisoner pleaded ** not guilty." The proceedings then 
commenced with the production of two witnesses, named John 
Anderson and James Gordon, men who had already made 
depositions which Nelson had selected for use at the trial. It 
appears that these two men were sent as prisoners from Kings- 
ton, to Provost-Marshal Ramsay at Morant Bay. They came 
with several others, in the character of rebel prisoners, who 
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would and could give evidence ''about rebels generally.'' Mr. 
Bomsay received with them a paper from which he learnt this 
fact Though they came as prisoners^ on account of their 
being stock witnesses, they were allowed to go about the camp 
'^ on a sort of bail." They were called as witnesses at Gordon's 
trials by the president of the court, and until they were so 
caUcd, Ramsay says, that he was not aware that they were to 
give evidence against Gordon, One remark about the evidence 
of these men must occur to every mind. Not only were they 
approvers, who came to give evidence with the halter about 
their own necks, but they were stock witnesses in the camp to 
swear against " rebels generally." Their own lives depended 
upon their usefulness ; and without doubt the danger and the 
circumstances which surrounded them, operated largely upon 
their ignorant minds. The old principle ol the English law, that 
the testimony of an approver ought to be corroborated, applied 
with redoubled force to these men, who if they had shown any 
hesitation, or partiality, would have been executed by Bamsay, 
as many of their old companions were, before their eyes. We 
quote from the official report of the proceedings, handed in by 
Major-General O'Connor. 

" John Anderson (swom). The last time prisoner went up to Stony 
Gut, he came to the chapel, Highland Castle, at Stony Gut. He says 
to Paul Bogle, * They are going to hold a public meeting, we must get 
up some men for to go to Morant Bay, to seek about the back land, 
and if we don't get the back land, all the buckra they will be die.' 
And after that Paul Bogle asked me if I would join them, I teU him 
no, I would not join it, because when all buckra dead, how we going 
to manage, and he said if I don't join it, they will shoot you. I was 
forced to travel away to Little Hall barracks. Paul Bogle got 
Madaren to go up the mountains, to look for hands to come to 
Morant Bay." 

In reply to questions put by the prisoner, the witness said 
that the day he saw him at Stony Gut was a Sunday, that it 
was in June or July of that same year, and that there were 

b2 
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plenty more people besides Bogle and prisoner present^ and 
that what he said^ he said publicly in the presence of all. The 
time was after chapel^ about 3 p,m. The prisoner asked, ** you 
know me ? " and the witness replied ^*^yes." 

Mr. Gordon in his defence said, that the evidence of this 
witness was not correct. In the latter part there is a great 
anxiety shown by the witness to protect himself, and to give 
the court the impression that he was an unwilling rebel. AU 
that transpired between witness and Paul Bogle would not be 
evidence against Gordon, unless it was shown that there 
existed been Gordon and Bogle a conspiracy, and that what 
took place between Anderson and Bogle was done in pursuance 
of that conspiracy. Subject to these qualifications, the testimony 
of Anderson is the strongest evidence that was adduced against 
Gordon at? his trial. The explanation of the statement, if there 
is any semblance of truth in it, appears to be that the witness 
misunderstood what Gordon said. Gordon was a Puritan in 
his religion, and was fond of resorting to scripture phraseology 
in conversation. "They are a very wicked band, and the 
Lord vnU yet reward them all," and like expressions were 
common with him, as they were with our ancestors during the 
time of the commonwealth. 

The conversation referred to, took place after chapel, and it is 
clear that Gordon's words are not reported, but the effect ci 
them only, upon this man's mind. Supposing, however, that 
the man wilf uUy stated what was untrue, his story is the very 
one that was likely to fit in with the prevailing ndtion, that the 
rebellion had an agrarian origin, and that Stony^ Gut was its 
centre. The speech that witness reports has little meaning ; 
and it is incredible that Gordon should have used words of that 
character before so many. Such testimony, unsupported as it 
is, went but a short way to fix Gordon with any complicity with 
the rioters of Morant Bay. 

The next witness, James Gordon, the other rebel prisoner — 

" states, Mr. Gordon said all the people must gather up money and 
send it to him, that he might pay it for the letter to go home to the 
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Qaeen, and if the letter won't go, he will go himself to see the 
Qaeen face to face ; and when we tell the man we not able to do 
that, if it is the Queen sent, we will do so ; and he said we must try 
endeavour, and if we got the money, we must send it in a letter, and 
send it to a post-office, and direct G. W. Gordon at the back, and he 
will receive it:anywhere at alL" 

This witness^ by the vague testimony that he gives, and 
speaking as he does from rumour and hearsay, could not have 
had any le^timate weight. But in so far as he is to be attended 
to, what he says goes entirely in Gordon's favour. There is 
no doubt that Gordon, previous to the outbreak, was engaged 
in an i^tation against the government. He was stirring up, 
perhaps very unadvisedly, the population to seek redress of 
their grievances, but he asserted, and there is much to show 
that he asserted with truth, that he only wished them to seek 
redress by drawing the attention of the Imperial Government 
to the state of the island. In a confidential letter to 
Lawrence, his manager, dated September 28, 1865, a fort- 
night before the outbreak, he says, ^* We shall have to go 
before Parliament with a strong petition, and attack the whole 
colonial system." In his speeches he said that he woi^d peti- 
tion the Queen, and, if necessary, he would go himself to 
England, and tell her of the wrongs of the people of Jamaica. 
At the meeting of which he was chairman, held at Morant 
Bay on August 12, 1865, the iollowing was one of the resolu- 
tions that were passed : — 

^^ That this meeting views with more than ordinary anxiety the un- 
satisfactory state of public affairs of the island ^generally, but particu- 
larly of this parish, and feel painfully convinced that matters have 
now arrived at a crisis when silence should no longer be continued 
and it is therefore absolutely necessary to call the attention of the 
mother country to the oppression and destitution which exist in our 
midst, and which may be traced to misgovemment, in order that 
some remedy may be early applied." 

In his final letter to his wife, written while he was waiting 
for the general to fetch him to execution, Gordon said — 
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^ I do not deserve tbe sentence, for I never advised or took part in 
any insurrection ; all I did was to recommend the people who com- 
plained, to seek redress in a legitimate way." 

The evidence of James Gordon goes to support the pri- 
soner's contention with regard to the object of the agitation in 
which he was engaged. Written statements of these two 
men were put in, taken by Mr. Mackenzie, a justice of the 
peace for St, Thomas-in-the-East. They were not authenti- 
cated on oath, but Mr. Brand informed the Commissioners that 
** most likely " he asked Bamsay, the provost-marshal if they 
were genuine, without swearing him. , The following are the 
statements alluded to : — 

« 21st October, 
" John Anderson. — ^Panl Bogle asked me to join him, but not join 
the buckras. I know Mr. Espeut. I saw George Gordon go to 
Stony Gut, and said he intend holding a meeting that the black 
should kill all the whites. This was at Stony Gut Chapel, Island 
Castle, christened by G. W. Gordon, Paul Bogle, William Bogle, 
William Buie. James Buie said if all the black would join him, he 
would take his stick, and go to Morant Bay and make work. 

his 
"John X Andbbson," 
mark 

** JamtB Gordon. — ^Mr. G. W, Gordon send a letter up to the 
valley to say there will be war, and the whole of the people must 
be prepaied for it. James M'Laren canied the letter up the valley, 
and he also said that the people will get the land free. I was sent 
up from St. David by Mr. Charles M'Lean to give evidence. 

"James Gokdon." 

" These men voluntarily came from St. David, and were warned 
that the evidence must not be from fear, reward, or any promise, 
and were cautioned in the presence of all the prisoners not to state 
anything from fear. 

"D. W. McKbnzib,. J.P., 
" St. Thomas-in-the-East." 
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**5y the Prisoner. — How do you know the letter came from me ? 
"—Because it is signed G. W. Gordon." 
" Do you know my signature ? — ^No," 

It is to be remarked that the vivd voce evidence of James 
Gordon^ tells an entirely different story from that contained in 
his written statement. 

The next witness^ Mr. Gordon Bamsay, the provostr 
marshal, after having been duly sworn, said that he produced 
a deposition of Gthomas Johnson, made upon his death bed, and 
that the said Thomas Johnson was since dead. With reference 
to this deposition, when examined before the Commissioners, 
Mr. Bamsay stated that if he did swear that Johnson was dead 
then, it was incorrect; but that he did not enquire par- 
ticularly. He then corrects himself and says that : — " he heard 
Gooty tell him that he heard Johnson was a dead man." The 
deposition of Johnson was, under these circumstances, ad- 
mitted, and here it is : — 

« Morant Bay, October 17th, '65. 
" I, Thomas Johnson, now considering myself on my death bed, but 
in my perfect senses, make this statement without fear or malice, 
trusting in God. 

" I never attended a meeting, though asked by George William 
Gordon, of the parish of St. Thomas-in-the-East, member of assembly. 
He twice asked me, but I would not agree to throw up quatties and 
fippence as much as your hand can reach. I asked him what I do 
that for what Queen give me free already t He said who like for 
eat he eat, but by and by what that quattie and fippence will come 
to. I must do it to send the money home. I said all the outside 
land we can get for nothing. Gordon said (every man must give 
him 10s.) a-year, so that when taxes come in he can pay taxes. 
Gordon had two meetings ; our houses are near, I mean his chapel 's 
near my house. He sent (G. G.) a ticket to call all the people to 
mtet at certain hours, for what he had to tell them he (G.G.) would 
tell them. I did not go, but I heard what he said, ' People will the 
ticket keep.' That was Friday meetmg (G.G.) no prayers ; second 
meeting, prayers ; my wife came from it She told me I was not to 
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go to Baptist meeting ; they have no good for tell me. I must go to 
Mr. Panton, Port Morant. 

*^ My wife said also Mr. Gordon told her, ^ White man keep all 
the money, and make the people work for nothing.' 

*' I was in Mr. Grant's, the saddler's shop, when the court-house 

was burnt. Mr. Grant said I must be shut up with another boy, 

when Mr. Grant heard the beating outside. Mr. Grant was 

attending to me the whole night, and gave me water. Mr. Gordon's 

people make disturbance, and Mr. Grordon teach them. All -is 

Grordon's friends at Stony gut do it. .^j..^^. 

his 
** Thokas X Johnson 
mark. 
'' Taken before us this 17th day of October, 1865. 

*< Thos. S. Gerard, surgeon, &c. 

« P. Kelly, ensign 4th W.I. Eegmt. 

'* Godfrey Goodman, as8t.-8urgeon, B.N. 

" W. H. Jones, W.LB.A. 
*< (By the Court). Did the dying man say that they were Mr. 
Gordon's friends at Stony Gut, or did he mean to say he heard they 
were ? — (A.) He said GU)rdon's friends ; Gordon teach them." 

This statement^ wrongly admitted at all, violates our leading 
rules of evidence throughout. It could not legitimately tell 
against the prisoner. The only statement worthy of notice in 
it is that which alledges that ** all Gordon's friends at Stony 
Gut." This was probably true in fact. The men there 
belonged to a religious denomination of which Gordon was a 
leading member. They were, too, his constituents, and the 
majority were his own political supporters. We observe that 
one of the gentlemen who took this deposition was Ensign P. 
Eelly, who was then sitting as a member of the court. The 
following joint deposition of Peart and Humber requires 
special observation : — 

Both these persons were in ^Jamaica at the time of trial, 
and might have been called to give evidence. The reception 
of this deposition^ made behind the back of the accused and 
without his having had any opportunity of cross-examination 
was entirely unjustifiable in any case, and more especially in 
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one involving the momentous question of life or death. These 
two men belonged to a class of* which Gordon was the antago* 
nist^ and by whom he was much disliked and abused. Hum- 
ber says, in his evidence before the Commissioners, that he is 
an overseer, and that, in the August previous, he went with 
a brother bookkeeper to a meeting at the Alley, in Vere, at 
which Gordon delivered a lecture. Gordon's coming to that 
district had awakened considerable feeling among the planters, 
and the negroes were threatened with grievous consequences 
if they attended the meeting. These men came in the cha- 
racter of spies, and Peart took down notes of what he heard, 
which he sent to the Cruardian newspaper on the following 
day. Afterwards Peart and Humber made a joint deposition 
which was received in evidence at Gordon's trial, on its produc- 
tion by Ramsay, without any authentication whatever. 

« Vere, 19th October, 1865. 
*' Jamaica Ss., Vere, 
" Personally appeared before me, one of Her Majesty's justices of 
the peace for the parish of Vere, William Bobinson Peart and James 
Fjfe Homber, who, being duly sworn, maketh oath and saith : That 
on the 4th day of September, they were present at the meeting held 
at the ^ Alley,' when George William Gordon addressed the people 
in the following inflammatory language ; ' My friends, I am here 
to-day to discuss the merits of Doctor * Underbill's ' letter. We 
applied to the custos for the use of the court-house, but he refused, 
saying that no magistrate or vestryman signed the application. We 
petitioned the governor — he is a bad man, my friends. What did 
he do, but sent over the petition to the attorney-general for his 
advice, who, I firmly believe, my dear friends, is not sound; and he 
gave it as his opinion that the custos did right to refuse the court- 
bouse, and had it in his power to do so. Let me inform you that the 
magistrates and vestrymen are your trustees for the court-house. 
Who* elects the vestrymen ? (A voice, * The planters.') It is your 
right and privilege ; you pay taxes, and your money purchases the 
court-house. The governor is a bad man, he sanctions everything 
done by the higher class to the oppression of the poor negroes. Now, 
my friends, a few words as to the rates of wages and how you are 
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treated by jonr employers. The monies that is said to go for the 
cultiTation of the properties goes in other ways, that you ought to 
perceive. My people get 9s. per week, what do you get ? (Several 
voices, ^ 28. 6d., Is., and 9d. per week ; sometimes none at all.') 
(Mr. G.) What is the price of rice at the Alley ? (A voice, ' T^d. 
for seven gills.' (Mr.* 6.) In Enghmd it is a penny-halfpenny to 
twopence per quart, showing that the peasantry in England are 
better off than tiiose of Jamaica. Look at your clothes ; half of you 
are naked. Your children and yourselves can't go to church for 
want of clothes. This is a serious question. The people of this 
parish ought to be paid £12 per year. The coolies get rich, because 
they get work continually, but you do not. (A voice, * The planters, 
after the bargains, crush us down, and give us one half.) (Mr. G.) 
they report to the Queen that you are thieves. The notice that is 
said to be the Queen's advice is all trash; it is no advice of the 
Queen at all. I am glad to say that there are a few men in Yere 
who are loyal and serve their Grod. The people in Yere are in a 
very low state, and very much oppressed. Educate your children, 
and in time they will be able to take the leading parts in theur 
country. Mr. Price and a few others that I could name are worthy 
men. These gentiemen love their people, but the gentlemen in Yere 
won't speak to you. I have been told by a great many of you that 
the planters work on Sundays, distilling rum. Why, you are putting 
fire to your own souls. Others of you who stickle at the price 
offered, are ordered to leave the property. Sabbath-breaking is 
brining down the curse of heaven on Yere. What is to become of 
you as a people, and what is to become of your children ? I will 
write to the Secretary of State and Lord ' Brougham,' that I had 
been in Yere, and state the distress of the people. I was told by 
some of you that your overseer said, that if any of you attended this 
meeting, he would tear down your houses. Tell him that I, William 
Geoi^e Gordon, say they dam't do it. It is a tyranny. You must 
do what ' Hayti ' does. You have a bad name now, but you will 
have a worse then.' " 

" James Ftfb Humbeb. 

" Wm. Robinson Peabt. 
«< Sworn before me this 19th day of October, 1865. 
James M. Gibb, J. Peace, 



The Case of Mr. George WiUiam Crordon. 59 

The only part of this epeecli that tells against Gh)rdon9 is 
the sentence " you must do what Hayti does.** On the 14th 
of September, long before Gordon had any idea that his speech 
at Yere would be produced against him in a criminal trial, he 
wrote a letter to the editor of the Guardian, denying his use 
of the expression about Hayti at the meeting. Dr. Bruce who 
was present, distinctly swears that Mr. Gordon did not mention 
one word about Hayti in his speech at Yere, and that if such 
an expression had been used, he should have heard it, as he 
was close to him. Dr. Bruce says that the cry about Hayti 
is an old cry in Jamaica, and one that has been raised by the 
planters for the last thirty-five or thirtynsix years. A reporter, 
of the name of March, attended the meeting at Yere, and 
inade a report of Gt)rdon's speech, in which there is not one 
word about Hayti. This report appeared in the County Union, 
but before it was sent, it was examined by Dr. Bruce. This 
witness swears that Dr. Bruce did not alter it at all. Mr. 
Alexander Phillips, who was at the Yere Meeting, distinctly 
swears that Gordon never used any expression of the kind 
about Hayti, and that such an expression was not used by any 
other person there. Supposing, however, that it was used as 
reported by Peart, "yc^ must do what Hayti does,'' the 
meaning to be placed to it need not be that the hearers were 
to rise in rebellion and massacre the whites. 

The following letter, which Mr. Brand says the prisoner 
admitted to be in his handwriting, was then read : — 

«Kn., llthSeptr., 1865. 

^'DbAB CmSHOLH, 

** I hope you are welL I have much to say to you, 
but I shall not write, hoping to see you in a few days hence, when I 
go np to pay taxes. 

'< Please to tell Messrs. Mcintosh, Clarke, and Bogle to inquire at 
P.O. for papers. I have been in Yere, where the poor people are 
very toretchedy and positively starving. I never saw anything so bad. 

** We need pray to God for help and deliverance. 

« Semember me to all friends. 

*• Yours very truly, 

**Gb0. W. GOKDON. 



flO The CaieafMr. Oeorge WilUam Gordon. 

<' I have been so busy that you must excuse haste. 

**Mr. Wmiam Chisholm. G. W. G." 

Mr. Ramsay then produced a deposition of Charles Chavannes, 
which he had received that morning from Brigadier-General 
Nelson^ with several other sworn depositions against prisoners 
in custody as rebels. Samsay informed the court that he 
knew the writing of Mr. Bicknell^ the magistrate, by whom it 
was taken. Chavannes was living in Kingston at the time of 
the trial. 

" Charles Chavannes sworn, states : Shortly after the first trial of 
the action, Gordon r. Kettelhodt, I met Mr. George WiHiam Gordon, 
and expressed to him my regret at his defeat He said ^ Never mind, 
I hope yet to get my revenge, and if I dont get it my people will.' 

** C. Chavannes. 
'^ Sworn before me this 19th day 
of October, 1865, at the city 
and parish of Kingston. 

" Henry J. Bicknell, P.M." 

When this conversation took place, it is only fair to remember 
that it was a long time before the outbreak : that Gordon was 
then engaged moving for a new trial, and that success event- 
ually in that course, was, in all probability, the "revenge " that 
he expected to get. Again it might have referred to the 
{>olitical agitation in the island, which he hoped would end in 
the recall of the governor and the removal of his '^ band of 
•custodes." Every explanation is more likely than that the 
prisoner referred to a future rebellion in St. Thomas-in-the- 
£ast, which it cannot be asserted, was at that time in the 
^contemplation of anyone. 

The deposition of George Thomas, which was next put in, 
was admitted under very peculiar circumstances. Thomas was 
at the time in the hospital at Morant Bay, about 130 yards 
^stant from the place where the court-martial was sitting. 
He was iQ, but it does not appear that he was too ill to come 
•over to give his evidence against Gordon. He was exanuned 
by the Commissioners on the point, and in reply to their ques- 
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tions, said that he could have gone from the hospital to the 
court-martial " if he had tried," that there was " nothing the 
matter with his legs/' and that ^ he had only a wound in his 
shoulder." Brand says that he does not remember whether^ 
before" admitting the deposition, he. asked where George 
Thomas was^ or whether he would come there himself to give 
evidence. 
The following deposition was then read : — 

'* I, George Thomas, residing at York, in the parish of St Thonuusr 
in-the-East, do solemnly swear : These three weeks they begin on it 
(Paul Bogle and Moses Bogle). They sent to call me and several . 
others. When I went they swore me, and told me the appointed 
day. I would see what was done. The day appointed was Wednes- 
day, the 11th October, 1865. They (Paul Bogle and Moses Bogle) 
told me I was entitled to 45. a day, and I never got it. Mr. Grordon 
never came there, but Mr. Bogle got his, Mr. Gordon's, handwriting, 
and he, Mr. Gt)rdon, was the person who told Mr. Bogle the land 
was going to be free, and he, Mr. Gordon, put up Mr. Bogle to do all 
this rebellion. Paul and Moses Bogle said to me, that if I did not 
swear they would kill me. 

^ Tuesday night last, the 10th October, 1865, was the last meeting 
we had. I heard them say they were not to trouble Mr. Georges^ 
because he is a friend of Mr. Gordon. I repeat that Mr. G. W* 
Grordon is the head of the rebellion. He put up the Bogles to do it. 
I heard Paul Bogle say, on Wednesday, the 11th October, 1865, on 
the parade, * Good God ! we can't get no fire. Look at the white 
men killing all the black people.' He, Paul Bogle, called for the fire. 
I have heard Mr. G. W. Gordon advising the people not to pay for 
their lands, and they must seek for the white people first. 

^' Monday, the 9th October, 1865, four policemen came to Paul 
Bogle yard, namely, William Fuller, Lake, and the other a maroon 
young man, and McKay, with two constables. I know one of the 
constables name to be Liston Davis, and the other to be Betty." 

'' I have seen at the meetings at Church Comer, James Dacres, 
Thomas Bogle, and the other Bogle that works Mr. Marshelleck's 
logwood dray, McLaren, of Church Corner, and a man named Grant, 
at Stanton Land, use to write at the meetings, and I have seen a 
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small man from town. I hear he is a family to Gkorge Clarke at 

Paul Bogle house, and he at all times write at Paul Bogle's. 

" Gkorge Clarke and his father-in-law, Paul Bogle, get out, and 

he, Clarke, has nothing to do with this now, I have never seen him 

at the meetings. 

his 

<< George X Thokas. 

mark. 

^^ Taken and sworn to before me, 

this I5th day of October, 1865, 

^'Daniel Marshelleck, 

<^ J.P. for the parish of St. Thomas-in-the-East." 

If Paul Bogle wished to enlist men for the rebellion or riot 
of which he was the actual leader^ he could use no more lorci- 
ble argument than that the moyement in which he was engaged 
was headed by Gordon, the friend of the black man and the 
member of assembly for their parish. It is surprising to us 
that the members of even a court-martial should not have 
noticed the injustice of admitting agidnst the prisoner such 
irregular hearsay evidence as this — 

^' One of Mr. Gordon's papers found in his portmanteau was here 
put in as follows :-— 

«« Public MEErma. 
*' < A Public Meeting will be held at on the 

day of for the purpose of 

Chair to be taken at 8 o'clock by' 

"Mrs. Gough, postmistress of Morant Bay, sworn, states : There 
was a correspondence between Mr. Gordon and certain parties, 
George Mcintosh, William Grant, the saddler, William Chisholm, 
James Madaren. I have seen a letter from Paul Bogle for the 
prisoner. 

" {By the Court,) You can swear to the handwriting ? A. Yes, 
I know his handwriting welL 

" Q. Ai*e those in Gordon's handwriting t (Chisholm's letter to.) 
A. They are. 

^' Q. Was it not customary for the prisoner to attend all vestry 
meetings? A. Yes. 
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^ Q. And was it not an exceptional instanoe, his miflsing the very 
day of the slaughter? A. It was — everybody thought it very 
strange. 

'^ Q. Have you seen or heard the meetings here ? A. I never 
heard of them. 

" Q, Wcto they kept secret? A. I do not know. 

" Q. {By the Prisoner.) Are you aware that I have been corres- 
ponding for years with Bogle? A. I only remember one letter 
about some sugar. 

^* Q. When was my last letter to Bogle ? A. Can't say. 

^^ Q. Was it more or less than two months ? A. I cannot remem- 
ber the exact time. 

^^ Q. Are you not aware that Chisholm is an old servant of mine, 
and that I have always been in correspondence with him more or 
less ? A. I was not aware that he was ever a servant of yours. 

" Q. Then I wiQ make it friend. A. When prisoner comes late 
in the Bay he always says 'he will get his grass from Chisholm — ^that 
is all I know. 

'< Q. Did a letter come through the post for Mcintosh lately ? A. 
There was a paper with a penny stamp on it for Mcintosh. 

<' Q. What induced you io take that placard out of the cover or 
wrapper? A. It was a habit at the post office to take out papers, 
read them, and return them. 

'< Q. Was the seal off, or how did you get it out ? A. A book- 
post parcel with the ends open. 

^'Q. Did you know I was suffering from indisposition? A. I 
never heard." 

There can be no doubt, as we hiEive already remarked, that 
Gordon had a correspondence with these men on business, 
political affairs, and in connection with religious and philan- 
thropical societies of which he was a member. The one letter 
to Bogle, that Miss Gough speaks of, was about sugar. Other 
letters of his to the same person, appear in the Appendix to 
the Keport of the Commissioners. They are about claiming 
votes, election expenses, parish affairs, and religious subjects 
and meetings. We cannot find a single sentence in one of 
them that has anything appertaining to treaiton and sedition. 
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Grordon necessarily, as the member for the parish, kept up a 
correspondence with his constituents. Our own members of 
parliament do the same thing, we suppose, and would not like 
to be held responsible for the political acts of their own sup- 
porters, because they have the courtesy to reply to their letters. 
Another remark must occur to every legal practitioner, on the 
perusal of Miss Gough's evidence, and that is the dangerous 
bias of the leading questions put to her by the president of the 
court. A great deal has been made of Grordon's absence from 
the vestry, and some, Mr. Finlason being one, have suggested 
that his illness was a false pretence. The evidence adduced 
before the Commissioners is conclusive on the point, and we 
are surprised to see Mr. Finlason, who professes to have read 
that evidence, venture to express any doubt about it. Mrs. 
Gordon says, that at the time of vestry he was in very feeble 
health, and that he had had a cough for a long time. She 
further says that he expressed a wish to go to the vestry, but 
that on account of his health she prevailed upon him to stay at 
home. When the news came of the outbreak, he expressed 
great regret that he had not gone. Dr. Major says, that a 
fortnight before the vestry, on the 27th of September, Gt)rdon 
told him that he was not going to attend it, because he was too 
weak, and not able to come. He says that Gordon had for 
some time been unwell, but he appeared weaker then. ^^ He 
told me," said Dr. Major, ^^ he had been under Dr. Fiddes for 
some time, and I believe it was really so ; in fact, when I got 
home I told my wife how ill he looked, and that I did not 
expect that he would live twelve months." 

Dr. Fiddes, a justice of the peace for Kingston, stated that 
he had been the medic^.! adviser to Gordon for some time ; 
that he was in very bad health ; and that he (Dr. Fiddes) 
advised him to keep perfectly quiet for some time. Mr. Ford, 
who showed by his evidence before the Commissioners that he 
was no partisan of Gordon, says : " I can state positively that 
he did look too ill to go down (to the vestry), and he was 
really ill ; he had a cough, and was really poorly ; that I know 
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to be the fact." This witness says that he saw him every day 
immediately prior to October the 11th, and that he was ailing ; 
"that he had a cough, and was weak from dysentery." Evi- 
dence on this point could be multiplied, but it may be stated, 
that scarcely any fact is more clearly proved, in the whole of 
the evidence taken by the Conunissioners, than Gordon's bad 
health on the day of the vestry ; and it is clear to us, that on 
account of his health, after the advice from his medical 
attendant, and the warning from his wife, he did not attend 
the vestry. As we have already observed, Colonel Lewis 
says, that at his trial Gordon was labouring " under great 
infirmity," and it was, therefore, to be expected that the court 
would have made a deduction of its own on the point. 

The following document, seized at the post-office at Morant 
Bay, on the llth of October, 1865, was then read. It was 
printed, and did not purport to be signed by Gordon. Bamsay 
states, that when he handed it in he informed the court that he 
had seen the original in the prisoner's handwriting, among 
Gordon's papers that were handed to him from the " Wolve- 
rine" by Colonel Hunt. He knew that they were Gordon's 
papers, simply from the information communicated to him. 
The original was in Nelson's possession while the trial was 
going on, and there is no explanation why it was not pro- 
duced : — 

" State op the Island. 

" Public Meeting — St. Ann's Bay, St. Thomas-ye-East. 

*' A requisition, nnmerously signed, for a public meetlDg, to con- 
sider ' The State of the Condition of the People,' having been pre- 
sented to the custos, his Honour has appointed a meeting at Court- 
house, Morant Bay. We trust there will be a good meeting, and 
that the people will not, on that day, allow themselves to be interfered 
with by any of those who have already written to their disparage- 
ment, and made statements without proper foundation, which have so 
misled Her Majesty's Government, as to cause the very indiscreet 
despatch which the Bight Hon. Mr. Cardwell, Secretary of State, 
was induced to send to Mr. Ejre, in reply to the St. Ann's Me- 
morial. 

VOL. XXII. — NO. XLIII. F 
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^^ This document oagbt to be well handled in a loyal epvnU We 
know that our beloved Queen ie too noble-hearted to say anything unkind^ 
even to her most humhle subjects^ and we believe that Mr. Cardwelly and 
her Majesty*s other ministers, are gentlemen too honourable aad honest 
in their intentions wilfully to wound the feelings of Her Majesty's 
colonial subjects ; but we fear they have been deceived and misled, 
and the consequence is a qierious grievance to our people ; but we 
advise them to be prudent, yet firm in their remonstrances^ and we 
have no doubt that the truth will ultimately prevail. 

« People of St. Ann's ! 

" Poor people of St. Ann's ! 

** Starving people of St, Ann's ! 

« Naked people of St. Ann's ! 
*' You who have no sugar estates to work on, nor can find other 
employment, we call on you to come forth. Even if you be naked 
come forth, and protest against the unjust representations made 
against you by Mr. Governor Eyre and his band of custodes. Yon 
don't require custodes to tell your woes ; but you want men free of 
Gx>vemment influence ; you want honest men ; you want men with a 
sense of right and wrong, and who can appreciate you. Call on your 
nynisters to reveal your true condition, and call on Heaven to witness 
and have mercy. 

<< People of St. Thomas-ye-East, you have been ground down too 
long already. Shake off your sloth. Let not a crafty, Jesuitical 
rector deceive you. Prepare for your duty. Remember the desti- 
tution amidst your families, and your forlorn condition ; the Govern- 
ment have taxed you to defend your own rights against the enormities 
of an unscrupulous and oppressive foreigner — Mr. Gustos Ketelhodt. 
You feel this, and no wonder you do ; you have been dared in this 
provoking act, and it is sufficient to extinguish your long patience. 
This is not the time when such deeds should be perpetrated ; but as 
they have been, it is your duty to speak out, and to act too I We 
advise you to be up and doing, and maintain your cause, and be 
united in your efforts ; the causes of your distress are many, and wno 
is your time to review them. The custos, we learn, read at the last 
vestry the despatch from Mr. Cardwell, which he seemed to think should 
quiet you ; but how can men, with a sense of wrong in their bosoms, 
be content to be quiet with such a reproachful despatch as this? 
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Bemember that he onlj is free whom the truth makes free. Yoa are 
no longer slaves but free men 1 Then, as free men, act your part at 
the meeting ; if the conduct of the custos, in writing the despatch to 
silence jou, be not an act of imprudence, it certainly is an attempt to 
stifle your free expression of your opinions ; will you suffer this ? 
Are you so short-sighted that you cannot discern the occult designs 
of Mr. Custos Eetelhodt? Do you see how, every vestry he puts off 
the cause of the poor, until the board breaks up, and nothing is done 
for them ! Do you remember how he has kept the small-pox money, 
and otherwise misdistributed it, so that many of the people died in 
want and misery, while he ?dthheld relief? 

*^ How that he gave the money to his own friends, and kept it him- 
self, instead of distributing it to the doctors and ministers of religion 
for the poor? Do you perceive how he shields Messrs. Herschell 
and Cooke in all their improper acts ? You do know how deaf he is 
on some occasions, and how quick of hearing in others ? Do you 
remember his attempt at tyrannical proceedings at the elections? 
But can you and the inhabitants of St. Thomas-ye-East longer bear 
to be afflicted by this enemy to your peace— a custos whose feelings 
are foreign to yours ? Do your duty at the meeting to be held. Try 
to help yourselves and heaven will help you. More anon.** 

We will take it, although that was not satisfactorily proved 
at the trials that Gordon was the author of this placard. The 
fact that he was engaged in circulating it^ on October 11, 
the very date on which the rebellion at Morant Bay took 
place, goes to show that he was not cognizant of the plans 
of the rioters. This placard, however violent its tone, and 
however ill-advised some of its expressions may be, does 
not contemplate or suggest sedition. On the contrary, the 
people, while exhorted to be alive to their wrongs and suf- 
ferings, are distinctly advised to express their feelings at a 
meeting which the custos had sanctioned, ^^ in a loyal spirit.' 
The sentences that we have italicised are entirely inconsistent 
with an intention on the part of Gordon to induce them to 
throw off the English yoke, and to massacre the whites. This 
placard is strong evidence in Gordon's favour, notwithstanding 
the highly objectionable character of some of its expressions. 

F 2 
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The next witness called was James Maclaren^ a rebel pri- 
soner^ who had been tried that day by a court-martial^ of 
which Brand was a member^ and sentenced to death. It 
appears that he volimteered to give evidence, but Bamsay did 
not ask him before-hand what he was going to say. " If I 
had known/' said Bamsay to the Commissioners^ ^^ I should not 
have brought him up." Brand states that he may have asked 
Madaren, before he gave his evidence, *^ Do you know you 
are going to be hung ? '' to test him, to see if he knew the 
value of the oath. 

"James Maclaren sworn, states, ^I knew Mr. Grordon was a 
member of the House of assembly.' 

*' (By the Court), — ^Do you know Mr. Gordon has something to do 
with the rebellion ? A. That I don't know of. 

" Q. Did you ever hear of Mr. Gordon being connected with Paul 
Bogle ? A. Paul Bogle always rote for him. 

"Q. Do you know James Gordon? A. I know several James 
Gordons. 

** (By the Prisoner). — Q. Did I ever send you up the mountains to 
raise money, or in any way to tell the people not to pay for land or 
anything improper ? A. No. 

Mr. Lake, who was present, and reported the trial for a 
newspaper, gives the following as the answer of the witness to 
the first question put to him by the court, *^ I know I am to be 
hung this night ; I don't know he has anything to do with it." 
Maclaren was the secretary of Bogle, and was certainly aware 
of all the plans of the rioters prior to the outbreak. It was 
stated by the witnesses, Anderson and James Gordon, that he 
went up as Bogle's emissary among the people to excite them 
to rebellion, aud that he used Gordon's name for that purpose. 
This man came before the court with all the cautions to tell 
the truth that it is possible for a witness to have. He was to 
die that night, and he knew it. He had no interest to tell any 
untruth, or to shelter anyone. He, nevertheless, contradicts 
the testimony of the two principal witnesses that already had 
sworn against Gordon, and notwithstanding the leading ques- 
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tlons put to him by the court, gives evidence of the strongest 
character for the defence. 

The remainder of the official report of the trial we shall 
quote without comment. 

'^ Mr. Ramsay here produced another letter from prisoner to E. 
Smith, marked prirate. The letter is as follows. The prisoner 
adnutted that letter to be his handwriting : — 

<< Kingston, 14th October, 1865. 

"(Private.; 

** My Dear Sir, 

'^ I thank you for yours of the 12th, only just to hand, and shall 
attend to the two cheques, but since yesterday the door to money 
transactions seems closed, and will, I fear, get worse till some ord^r 
be restored. 

'^I lament deeply the report that my good friend Mr. Hire is 
amongst the slain ! — What a sad, SAD work, superinduced by the 
imprudent and arbitrary conduct of the poor Baron, what an appoint- 
ment for the Governor to have made, and what a result I I truly 
deplore all that has occurred. 

*' I always advised peace and patience to the fullest extent, but I fear 
the sending away of Jackson and the conduct of the G.P. and Justices 
caused the people to lose all confidence and hope in anything like 
justice. 

<' In my opinion this is the true cause of immediate discontent, and 
how easily could it have been avoided. 

'' I feel much for many who have suffered in this sad scene ! 

" Believe me, 

« Yours faithfully, 

"G«o. W. Gordon. 
^* E. C. Smith, Esq. 

^' I am weak and unwell." 

The following letter was also read : — 

^' Let enclosed he delivered, 

" G. W. G. 

"En. 19th June, 186S. 
" Dear Chisholm, 

'' I shall be up D.Y. by the end of this week, and hope to find 

all right. 
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'^ See enclosed. We must not lose hearty but persevere in the 
good! Best wishes. 

" Yours very truly, 

" Geo. W. Gordon. 
" Mr. Wm. Chisholm.'* 

The following deposition was then read : — 

<* Elizabeth Jane Gough, widow, now staying in the city of Kings- 
ton, being sworn, saith : — 

'< I am post-mistress at Morant Bay. For some time past, since 
the appearance of Dr. Underbill's letter, Mr. George William Gordon 
has been carrying on a regular correspondence through my post-office 
with George Mackintosh, William Chisholm, and William Grant, and 
James McLaren. He wrote McLaren about two posts, I think, before 
the breaking out last Wednesday at Morant Bay. I have also seen 
letters pass through the post-office from him to Paul Bogle, but not 
very often. The bag that arrived on Thursday night after the 
murders has not been opened. This bag is in Kingston post-office 
not opened, so I think Mr. Brymer told me. The last one to James 
McLaren was very thick, not a single letter. From McLaren's last 
words I think there must have been letters in it for other 
persons. I have received a packet of printed papers addressed 
in Mr. Gordon's handwriting to Paul Bogle, and another to 
William Chisholm. They came by the same post, shortly after 
the publication of the Queen's advice. Paul Bogle has always 
been sending for letters though he did not say from whom he 
expected them. Mackintosh also, the post before the outbreak, was 
asking for letters, he did not say from whom. I have seen letters 
from him addressed to Mr. Gordon; those letters were posted by 
him, and being late, he paid after to forward them. I read one of 
the printed papers out of the packet addressed Paul Bogle. I gave 
it to Mr. Bichard Cooke. I had one in the post-office, Morant Bay, 
at the time of the outbreak. I had it in the Z. hole. The heading 
of it was ^To the people of St Ann's and St. Thomas-in-the-East' 
It called on the people to be up and doing. It contradicted what 
was stated in the Queen's advice, but I can't exactly tell you the 
words. It was not signed, but the wrappers on both packets to 
Bogle and Chisholm were in Mr. Gordon's handwriting. I know 
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(iiat Mr* Gordon and Bogie are intimate. Every one in that district 
knew this. 

** E. J. GOUGH. 
^ Sworn before me ^is 17th day of October, 1865. 

« Lewis L. Bowerbank, J.P. 

** Defence. 
<' Theodore Testard, shopkeeper, at White Horses, sworn :•— 
^^ Q. Did you call at Kingston and find me sick some two weeks 
ago? A. I called for a Mr. Mesquita, and finding he was gone to 
Mr. Gordon's I went there. I saw Mr. Gordon on the sofo, but I 
could not say if he was sick, he was dressed. Mr. Mesquita and I 
left together. 

*< Mr. Gk)rdon then addressed the court as follows : — 
*^ I have to state that I was not tak«n up, but gave myself up 
at Kingston, when I heard there were some rumours about me, feeling 
myself quite innocent, I called on the General in company of Dr. 
Fiddes, and told his Excellency if I was required about the disturb- 
ance here I was at command. He told me he had no authority at 
all, and I was about taking leave of him, when his Excellency the 
Governor came in ?dth Dr. Bowerbank, and I was about to state the 
same thing to his Excellency when he told me he had come for me, 
and would take me on board the < Wolverine,' and Dr. Bowerbank 
escorted me to my lodgings and took me to the wharf for passage off. 
I have been brought up with Europeans, and all my dearest, best, 
and most confidential friends at this moment are of that class. I 
have never had any other feeling for them but love and affection. I 
have imported European labourers myself in the hopes that they 
would be beneficial to the country, and able to instruct the negroes, ' 
and I have always desired to see Europeans introduced into the 
country as a blessing to it, instead of driving them out. I should 
like to see them more numerously located here, and then the extensive 
possessions of land which I have, would, I think, be a sufficient 
guarantee for my wishing the safety of property, and therefore 
rebellion would be the last thing I should wish to see. I have always 
recommended the people who have frequently complained to me, to 
patience and perseverance, and as a proof of that I have endeavoured 
to have their votes recorded, so as to maintain legitimate position ; 
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and I Bolemnly, before my Maker and this Conrt^ declare that I never 
knew from Paul Bogle, or any other person, of the insurrection 
of this parish ; if I die I shall die triumphant, and that I knew 
nothing of it until informed by a policenuin in Kingston. I then 
went to the police station, next to my friend, lir. Airey, to enquire 
if he had heard of it. I never heard from one of the parties of their 
movements or intentions in the least degree. I admit that the cir- 
cumstantial evidence is suspicious, but I can't help that Paul 
Bogle is certainly my political friend, and it was his duty, by his 
profession, to have practised peace and good-will. I was astonished 
to hear that he was at the head of the rebellion. I regret it, but I 
can't control it. McLaren I have only lately known, chiefly since 
the last meeting here ; my reason for not attendiug the vestry was 
solely from ill health. I caught a severe cough which shook my 
whole frame, and Dr. Major called on me the end of September, and 
regretted my inability to attend vestry. Then I saw Dr. Fiddes and 
could not possibly come up. I also mentioned to Mr. Airey that my 
knees were so weak I could hardly stand, and he said I was better 
away. This will, I hope, satisfactorily answer the suspicions about 
my not being at the vestry. The late custos and myself were old 
and familiar friends, and although we have had political differences,, 
fought upon their own merits, I should never have done or wished 

him any personal harm. The proof is this, at the last election, 

there was a slight disturbance, and I went to the Baron and told him 
* that although we were not on speaking terms, I hoped he would 
let things go on quietly;' and I advised the people to be quiet 
towards him, and generally. The evidence of the two men, Anderson 
and Gordon, are not correct. Gordon seems to be upon hearsay, 
and Anderson seems to be a volunteer witness ; it is not correct, I 
solemnly declare. I have only seen Stony Gut chapel once, and then 
it was on a Sabbath evening, when we only held a religious service, 
so he must have supposed I said what he states. The statement of 
the man at York seems to be a general one. I don't know him, and 
I deny what he attributes to me. The words attributed to me with 
reference to Hayti, are incorrect. I solemnly declare I never thought 
of Hayti when I was at Vere ; and those words, if spoken, were 
spoken in another parish ; and I emphatically declare that I never 
made any disrespectful allusion about Hie Excellency the Gx)vemor, 
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or said he was a bad man upon that occasion. I was a most chastened 
spirit. I deny the statement of Mr. Cheyannes ; revenge is not in 
my heart With reference to Bogle and Chishohn's letters, I have 
been in correspondence with them for some time — ^general business 
and sometimes political matters — and I have no letter that I should 
not like seen by this court and the world. I hope it may be the 
pleasure of the court to take, if necessary, further information, and 
a3 no charge is made against me for being concerned in any rebellion 
here, I had expected that any crime or misdemeanour charged to me, 
I should have been tried at Kingston, as I was not taken up in a 
rebellious act or martial law district." 

It has been stated that at the trial Gordon more than once 
objected to the jurisdiction of the court to try him, and that 
he applied for an adjournment to enable him to bring forward 
Dr. Major, to account for his absence from the vestry. There 
is^ however^ a conflict of evidence as to what took place at the 
trial with reference to these two points. It is proved, however, 
that, after the case for the prosecution was closed, the prisoner 
asked for Dr. Major. Bamsay was sent by the court to inquire 
for him, and on returning shortly afterwards, said, " Dr. Major 
is not in the Bay." It appears, too, from the official report of 
his defence that he did virtually ask the court for an adjourn- 
ment by requesting it to take *^ further information ;" and with 
regard to jurisdiction, he closes his defence by saying that he 
expected he should have been ^^ tried at Kingston, as he was not 
taken up in a rebellious act, or martial law district." 

The court was cleared after the trial had concluded. After 
an hour's deliberation it was re-opened, when the president • 
announced it dissolved. It lasted from two o'clock in the 
afternoon to seven or half-past seven in the evening. The 
same day Brigadier-General Nelson received from Lieutenant 
Brand a report with the following decision appended to it — 

*' The court having heard the prisoner's defence, also the witness 
he ealled in his defence, consider the charges proved most ftiUy, and 
do therefore adjudge the prisoner, George William Gordon, to be 
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hang hj the neck until he be dead, at what time and place the 

Brigadier-Greneral may direct 

** H. Brand, President, 

^^ lieutenant, Boyal Navy. 
<< Morant Bay, 

"2l8t October, 1866-'' 

Biigadler-General Nelson fully approved of the finding of 
the courty and ordered the prisoner to be hung on the following 
Monday^ ^^ the state of the country not rendering it necessary 
to inflict the punishment on the sabbath day,'' He forthwith sent 
the proceedings to Major-General O'Connor. They reached the 
General at Kingston on the morning of the 22nd, and on the 
same day that wary officer, who was glad to say afterwards 
that with the trial of Gordon ^^he had nought to do," for- 
warded them on to Governor Eyre without comment, but 
with the request that he should return them with as little 
delay as possible. Eyre returned them the same day, and 
wrote that he fully concurred in the justice of the sentence^, 
and in the fpblicy of carrying it into effect. ** There can be 
little doubt," wrote the Governor, **that whatever Mr. 
Gordon's intentions may h^ve been, it is entirely due to his 
agitation, bad advice, and seditious language among the 
peasantry of this colony that the rebellion broke out." 

The principle of our law is entirely opposed to the theory 
that if a man's act by accident has a result different from what 
he intended he is responsible for that result. The act is not 
criminal unless the mind that prompts it is guilty. It is true 
that every man is responsible for the natural consequences of 
his own act, but he is not guilty of crime unless those conse- 
quences were the evident result of his act, about which he 
could have made no mistake. He is further clearly not guilty 
of crime when the facts show that he contemplated other 
results than those that have followed from his act, which were 
legitimate in their character. Eyre and Nelson both take up 
the point that though Gordon did not intend to excite to 
rebellion, yet, as his speeches tended to produce that result^ he 
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was guilly of sedition. Mr. Finlason adopts the same view, 
and bases upon it a legal argumentj the fallacy of which must 
be patent to every lawyer. 

Nelson^ with remarkable reluctancCj refuses to give a definite 
answer to the question^ whether one reason why he postponed 
the execution of Gordon to the following- Monday^ was to 
enable Eyre or O'Connor to reprieve him^ if they thought 
proper. At last^ after requesting the Commissioners to draw 
their own inferences^ he said that he did delay the execution in 
order to get an answer back^ and that he dare say the notion 
of a reprieve was " floating through his mind." If he enter- 
tained such a benevolent thought^ it was in vain. The cautious 
major-general^ though he afterwards stated to the secretary of 
war^ that he fully " coincided in the sentence " of the courtj 
never returned any official reply to his report. Governor Eyre, 
on the contrary^ not content with returning his official 
confirmation of the finding of the court-martial to the major- 
general, sent off from Kingston at 6 o'clock on the same 
evening, a private letter to Nelson, in which he says : — 

''My dear Brigadier, 

** Your report on the trial of George William Gordon 
has just reached me through the general, and I quite concur in the 
sentence, and the necessity of carrying it out." 

Nelson received this letter previous to Gordon's execution 
on the Monday. 

After the trial on Saturday evenings Gh>rdon was marched 
off to the police station in the custody of Bamsay^ and remained 
there in ignorance of .his fate until the following Monday 
morning. Early on that day. Nelson communicated to him the 
result of the trial. He wrote a touching letter to his wife in 
the short time that was left to Imn. About half-past seven 
o'clock, he was, with seventeen others executed at the Court 
House of Morant Bay. Nelson reports the &ct to the major-« 
general in the following letter : — 
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<* Head Quarters, Morant Bay, 

<< 7.15 a.iiu, 23rd Oct., 1865. 

**SlB, 

^ I have just returned firom the execution of G. W. Gordon, 
the drop fell at 7.10 ajo. 

<< At early morning I warned him of his approaching fate. 

'* He asked to see the Bev. Hr. Panther, Wesleyan minister. 1 
considered it inexpedient. 

^ He asked for paper to write to his wife, areqnest instantly acceded 
to, under proviso, whatever was written came into my hands. 

*^ I now transmit the same in order that you may act as you deem 
expedient in giving the letter intact or extracts therefrom. 

** G. W. Grordon said to me ^ I am innocenl^ sir.' My reply was, 
* It is not for me to judge, hourly communicalions induce me to think 
your words caused the riot.' He replied ^I never intended.' 
< Perhaps not, such has been,' was my response, and I left him. 

^' His body is now hanging from the centre arch of the doorway 

of the Court House. This arch now exists in consequence of the roof 

burnt off. 

" I have, &c, 

« (Signed) A. A. Nelson, 

«Brig. GenL Commdg. Field Force. 

<< Major-General O'Connor, C.B., &c., &c., &c 

<< Conmianding Forces, Jamaica. 

^^ Head Quarters, Kingston.'' 

The letter to his wife was Gordon's last profession and 
defence. It is consistent with his contention throughout, and 
consistent with the facts established by the evidence adduced 
before the Commissioners. The following is a copy of it : — 

** My Beloved Lucy, ^ 

^^ General Nelson has just been kind enough to inform me that 
the court-martial on Saturday last has ordered me to be hung, and 
that the sentence is to be executed in an hour hence, so that I shall 
be gone for ever from this world of sin and sorrow. I regret that my 
worldly affairs are so deranged, but now it cannot be helped. I do 
not deserve the sentence, for I never advised or took part in any insur- 
rection ; all I ever did was to recommend the people* who complained 
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to seek redress in a legitiicate way, and if in this I erred or have been 
misrepresented, I don't think I deserve this extreme sentence. It is, 
however, the will of my Heavenly Father that I should thus suffer in 
obeying his conmiand to relieve the poor and needy, and to protect^ so 
far as I was able, the oppressed ; and glory be to his name, and I thank 
Him that I suffer in such a cause. Glory be to the Grod and Father of our 
Lord and Saviour Jesus Christ, and I can say that it is a great honour 
thus to suffer, for the servant cannot be greater than his Lord. I can 
now say with Paul the aged, * The hour of my departure is come, and I 
am ready to be offered up. I have kept the faith, I have fought a 
good fight, and henceforth there is laid up for me a crown of righteous- 
ness, which the Lord, the righteous Judge' shall give to me.' Please to 
say to all friends an affectionate farewell, and that they must not grieve 
for me, for I die innocently. Assure Mr. Airey of the truth of this, and 
all others. Comfort your heart. I certainly little expected this. You 
most do the best, and the Lord will help you, and do not be ashamed 
of the death which your poor husband will have suffered. The judges 
seemed against me, and from the rigid manner of the court, I could 
not get in all the explanation I intended. The man Anderson made 
an unfounded statement ; so did < Gordon,' but his testimony was 
different from the deposition. The judges took the latter and erased 
the former. It seemed that I was to be sacrificed. I know nothing of 
Bogle, and never advised him to the act or acts which have brought 
upon me this end. Please write to Mr. Chamerovzow, Lord 
Brougham, and Messrs. Hecknell, Du Bisson, and Co. I did not 
expect that, not being a rebel, I should have been tried and disposed 
of in this way. I thought His Excellency the Governor would have 
allowed me a fair trial, if any charge or sedition or inflammatory 
langnage were partly attributable to me; but I have no power 
of control ; may the Lord be merciful to him. General Nelson, 
who has just come for me, has faithfully promised to let you have 
this ; may the Lord bless him and the soldiers and sailors, and all 
men. Say farewell to Mr. Phillipps, and also Mr. Licard and aunt» 
and Mr. Bell, Mr. Yinen, Mr. Henry Dalouse, and many others whom 
I do not now remember, but who have been true and faithful to me. 
As the General is come I must dose. Remember me to aunt Eliza 
in England, and tell her not to be ashamed of my death. And now, 
my dearest one, the most beloved and faithful, the Lord bless, keep, 
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pieseryei and keep you. A kiBs for dear mammae who will be kind 
to you, to Janet. Kiss also Ann, Janet, say good-bye to dear Mr. 
Dayidaoni and all others. I have only been allowed one honr. I 
wiah more time had been allowed. Farewell also to Mr. E. C. Smith, 
who sent up my private letter to him, and may the grace of onr Lord 
JesQB Christ be with ns alL 

^* Your truly devoted and now 

" nearly dying husband, 

** Geo. W. (xO]E9>ON. 
^' I asked leave to see Mr. Pamther, but the General said I could 
not. I wish him fiarewell in Christ Love to alL Bemember aunty 
and my father. 

^ " G. W. G. 

'< Mr. Bamsay has for the last two days been kind to me, send I 
thank him." 

We are told that we must not criticise the proceedings of a 
court-martial too minutely. Its procedure is rough and ready, 
and its object is to realize what is called natural justice. 
Mr. Finlason informs us, that under martial law any trial at 
all is not necessary, and we are admonished not to find fault 
with what is no more than a concession to the prejudices of 
civilians. ^ No doubt," says this learned writer, *^ any lawyer 
could easily pick holes in much of the evidence (adduced at 
Gordon's trial), but were two learned judges sent some thou- 
sands of miles to pick holes in the proceedings of a drum-head 
court-martial?" Fortunately the royal commission was pre- 
sided over by a gentleman of distinguished service under the 
crown, who holds high rank in the army, and we are favoured 
in the report not only with the opinions of ^* two learned 
judges," but also with those of that able military officer. The 
Commissioners say that they did not expect to find in the 
proceedings of the courts-martial great regularity, or a strict 
adherence to the technical rules that prevail in our civil courts. 
'* But," say they, in words that reflect honour upon them, 
*^ there are certain great principles which ought under no cir- 
cumstances to be violated, and there is an amount of evidence 
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which eyery tribunal should require before it pronoonceB judg- 
ment which shall affect the life, liberty, or person of any 
human being." Guided by this principle they examined with 
great care the trial of Qordon. 

They report that ''the written statements of Peart and 
Humber, Charles Cheyannes, and George Thomas, all of whom 
might have been called as witnesses, were inadmissible as proofs 
against Gordon, according to the rules that r^ulate evidence 
in English courts, civil or military.'' 

There were other irregularities in the evidence and i»o- 
cedure that violate the most valued principles and rules that 
prevail in our courts of law. 

But with such evidence as the court martial had, did it realize 
this natural justice in the result at which it arrived ? The 
Gonmdssioners say that '' the evidence, oral and documentary, 
Vas wholly insufficient to establish the chai^ upon which the 
prisoner took his trial.'' Every English gentleman who hae 
paid any attention to our own civil and criminal trials, and who 
brings, in an unprejudiced manner, Us general knowledge oF 
procedure and evidence, to bear upon this trial, will pronounce 
Gordon ^not guilty." No member of the bar has seen at 
assizes or sessions, any prisoner condemned for any inconsidep- 
able felony or misdemeanour, upon evidence so insufficient and 
misatisfactory. The testimony of the rebel prisoners, who were 
out about the camp, ^' on a kind of bail," as stock witnesses^ 
vagae and unreliable as it was, was not only not corroborated^ 
but was expressly contradicted by a witness, who was speaking 
as it were from the scaffold. The other evidence adduced is 
not 4a*ustworthy, and in so far as it is trustworthy, is capable of 
explanations more consistent with Gordon's innocence, than 
with his gmlt. His circulation of the placard, headed the 
^ State of the Island," on the very day of the riot, in which 
he invites the people to discussion in a '' loyal spirit," is strong 
eridence that he knew nothing of the plans of the rioters. The 
prisoner was not defended by counsel. An old friend who 
wished to give him legal advice in the hour of his need, was 
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denied access to him. Ill and exhausted, with a blanket about 
his shoulders, with no friend near, and with the bias of the 
court against him, Gordon was tried for his life. 

The president told the Commissioners that he was nervous. 
Under other circumstances he might have defended himself 
with greater success. Bis questions, though some of them 
brought out answers which tell powerfuUy in his favour, were 
not all that an ingenious advocate would have put. While we 
have the case for the prosecution fully set out in the official 
proceedings, the case for the prisoner that there appears, is 
only the defence that an ill, nervous, and persecuted man 
could at that fearful time make. The defence as set out must 
be supplied by the candid reader, and we are convinced that 
Gordon will receive at his hands an acquittal, given without 
hesitation or doubt. 

There is also the wider question whether Gordon, apart* 
from the evidence adduced at the court-martial, was actually 
guilty of complicity with the rioters, or was a party to any 
conspiracy against the government. With regard to the sug- 
gestion that he was innocent, Mr. Finlason, writing in the 
spirit that characterises his whole book, says, " It is scarcely 
worth while to discuss this supposition, which is simply too 
monstrous to be entertained for a moment by any man of 
sense." We suspect, from Mr. Finlason's whole book, that 
the greater part of it was written before he had read one Word 
of the report of the Koyal Commissioners. On this account 
we must acquit him of personal disrespect towards these gentle- 
men, which this sentence would imply if he had known what 
their opinion was, on the point about which he expresses so 
impatient a conclusion. 

The Commissioners devoted particular attention to the 
question of Gordon's complicity in the rebellion, or in any 
conspiracy against the government. They collected evidence 
from every source that was at all calculated to throw any light 
upon it. As the result of their most searching inquiry, they 
report that they have not distovered ^^any sufficient proof 
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either of Gordon's complicity in the oatbreak at Morant Bay, 
or of his having been a party to any general conspiracy against 
the government." 

The great mass of evidence that the Commissioners set out 
in their appendix, discloses the real position that Gordon 
occnpied in the island previous to the outbreak. He was then 
leading an agitation against the governor and his policy. He 
was in correspondence with men in this country about the 
state of the island, and he contemplated coming over here 
himself to lay the grievances of the black population of 
Jamaica before the Queen and the English people. In his 
lead of this agitation, he dealt largely in violent language, 
which his excess of zeal alone can excuse. The Commissioners 
set out in their report various expressions, the majority taken 
from scripture phraseology, which show that he felt deeply, 
and that he had a vindictive spirit. But, on the other hand, 
there is no treason or sedition in his words. He was a popular 
agitator, and no more. 

While these expressions are set out against him, many more 
from his speeches and letters might be quoted which tell 
strongly in his favour. He advised these ignorant people to 
attend to their religious duties, to educate their children, and 
to believe that if they were educated and worthy, they could 
rise to positions of importance under the benign sway of the 
Queen of England. They were exhorted by him to be loyal 
to the crown, to vindicate their wrongs in no illegal way, but 
to resort to courts of appeal, and to seek redress allowed by 
the laws of the island. One fact is much in his favour. Bam- 
say says that he looked over '^ an enormous number of Gordon's 
letters, between four and five hundred," with the view of 
getting evidence against him. Not one of these is adduced 
except those that we have already quoted, and which do not prove 
anything. If Gordon had been plotting with these men, in all 
these letters would we not expect to find some strong evidence 
against him ? Not one such is adduced. Gordon meant only 
to agitate, as men do here with us, and as men must ever be 
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alkywed to do in ewerj free c oantry ; bat he was unwise in his 
estimate iA the mateiiaJs with which he had . to deaL The 
agitation hroogfat abont bj injnstiee and bad government went 
bejond his control, and developed into a rebellion which had 
not his sanction, hot which was deaiiy opposed to all his 
wishes and pbui& 

It is not oar intention to make any cfaaige against Mr. Eyre. 
We hope that he is able to satisfy his own conscience that he 
acted solely oat o£ a deme to crash the rebellion and to pro- 
mote th^ pabhc weaL Gordon was the pablic oppcMient of hie 
gOYemment and his own personal enemy. That being the 
case, the responsibilities that Mr. £yre undertook, in the 
course that he pursued with r^ard to (rordon, were iucalcu* 
lable. He early became busy about lus arrest. He took him 
into custody with his own hands, and placed him on board the 
** Wolverine,'' to be carried to a district where he could be 
tried by martial law, against the advice of his ablest counsellor* 
He goes down in the ** Wolverine " himself, and on the way is 
engaged in ransacking the papers of the prisoner to find evi^ 
dence against him. After his trial, while Nelson half expects a 
reprieve, not content with sending his approval back to 
O'Connor, in the usual way, he despatches a private letter to 
Nelson, at Morant Bay, which virtually ordered Qordon's 
execution. In pursumg this course. Eyre must have had a firm 
futh in his own integrity of character, and in the generous 
interpretation that the British people j^ce upon the acts of the 
public servants of the crown. 

We cannot join in any dt the praise that some of our 
countrymen are disposed to bestow upon Mr. Eyre. We 
regret to see among the list of his admirers one name that we 
have honoured from early years. But surely Mr. Carlyle has 
not read the evidence contained in the Jamaica blue book* If 
he has not done that, his opinion can have no weight ydth the 
public or with us. Eyre was not a just governor of Jamaica. If 
he had acted wisely and well, this rebellion would never have 
taken place. He is not only answerable for the cruel excesses 
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»id unnecessary duration of martial law, but is also answerable 
for the rebellion itself. We have satisfaction in knowing that 
never again will he be permitted by the people of England to 
exercise authority in the name of their Queen. 

If the Commissioners are right in the view that they have 
taken of Gordon's trial, a great wrong has been done, which is 
a blot upon the fair fame of English rule. Martial law alone 
rendered the perpetration of such an act possible in any 
British dominion. It is time that tiie law of our colonies on 
this subject should be assimilated to that of the realm of 
England, and that the petition of right should be a safe- 
guard to every subject of the Queen, of every colour, and 
in every clime. 



Art. IV.— domestic SERVICE. 

THE state of the laws regulating the conditions of employers 
and employed, is a matter of great interest and importance 
at the present time. The demands for the extension or rather 
the lowering of the franchise, have brought with them, as a 
fringe of seaweed on rough waves, new theories and assertions 
respecting the compacts between those who command and those 
who obey. Perhaps no subject is of more social importance 
than the just regulation of hired services, and all the more 
so, when a sort of protest against injustice is made by the 
hired. Much is to be said on both sides, for, as regards the 
master equally with the servant, tiie law permits hardships. 

It is not here proposed to deal with any other topic than 
that of domestic service. But the writer must record his 
entire agreement with an admirable suggestion in the Law 
Timesy of September 8th, 1866, in regard to the alteration of 
the statute 4 Geo. LV., chap. 34, which authorises an imprison- 
ment with hard labour to be inflicted on servants leaving 

G 2 
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employ^ &c. The snggesticm is, in order to obviate the snpN 
posed inequality between master and servant, that summary 
jorisdictioB be given to the county court judge, to aWaid 
damages, and, in default, imprisonment, against either party, 
for breach of contract. 

The words ** domestic service,** 8ay» a writer in the Alev- 
andra Magazine : — 

*^ Instead of conveying the idea of a condition — which properly 
belongs to them — of happiness and peace, are suggestive of a com;- 
plication of ills, which form a social gpevaoce of no small magnitude; 
the causes are various, but the evil exists in some shape or other, and 
there is no doubt about it ; but as regards the remedy^ it is not so 
easy to speak ; some persons are for ' wuting,' in the expectation 
that ' the evil will cure itself;' as to that suggestion, it is only neces* 
sary to say, that we seem to have wailed long enough without any 
sign of amendment in the matter ; others, who think that something: 
should be done, are yet much divided concerning the means that 
ought to be employed in order to palliate or correct some of the mor& 
glaring abuses.'* 

Witii the socnal remedies for this state of things we of the 
law have nothing to do, further than to remark, that the last 
words spoken in the shadow of death by the great and good 
poet-judge, are pregnant with meaning. Talfourd has told us 
solemnly, how great a power is the sympathy between classes; 
and it may be that his words will yet bear fruit little dreamed 
of. But our province is to point out the present state of the 
law on this matter, the defects which are complained of, and 
the remedies which are feasible. 

1. TTkfl contract between employer and employed. — In domestic 
service it seems that a general hiring is, in point of law, a 
hiring for a year, on the terms that* either party may terminate 
the hiring by a month's notice, or its equivalent in wages. 
{Fawcett v. Cash, 5B. & Ad., 904). This role is held to apply 
merely to domestic servants ; a principle, we believe, illustrated 
in the case of Smith v. Haytoard (7 Adolphus & Ellis, 544), and 
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of course the power of paying a month's wages m lieu of notice^ 
to secure instantaneous departure of an objectioimble servant, 
16 counterbalanced by the power of the servant to leave imme- 
diately^ on sacrificing a month's wages. 

In a paper laid before us on the subject of domestic service, 
written, we believe, by Mrs, Baines, who has devoted much 
time and labour to the subject, this latter &cility of leaving 
service is spoken of as a great grievance. We are inclined to 
thinks that in many cases it acts hardly against the mistress or 
master suddenly left in the lurch. But no one-sided provision 
can be thought of; and the remedy must equally protect the 
servant from sudden dismissal (often the «oarce of calamity), 
and the master from sudden abandonment by his domestics. 
The writer would suggest a summary power of awarding 
damages, and in default imprisonment, lodged in the county 
court judge, against either party ; the rule to be laid down, that 
a month's notice shall entail for that month the staiwt quo ante* 

2. Causes of dismissal, — If a servant is guilty of misconduct, 
he or she may be discharged at once without either notice or 
wages. But to justify immediate dismissal, moral misconduct 
must be proved, or wilful disobedience of orders. The fact of 
a servant having caused his master's apprentice to run away, 
having assaulted feloniously a female servant, and having made 
fraudulent entries in accounts, have all been held good causes 
for immediate dismissal : and where a justifiable cause of dis- 
missal exists, it is not needful to state such cause in dismissal. 
All these facts evince the possession of power by the master, 
though some writers dwell only on the varied tyranny by ser- 
vants over mistresses, which '^ servantgalism" has bloomed into 
luxuriant profusion. 

3. Medical attenda/nce, — Chitty tells us that the law does not 
bind the master to have medical attendance for his «ick ser- 
vant, though we should imagine any person with common 
humanity would consider himself under a moral contract so to 
do ; but if the master sent for the medical man he must pay 
the latter's bill. {Sellen v. NormaUy 4 0. & P.) 
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4. Bespansibiltty of Masters. — For every trespass or tortious 
act committed by the servant in the coarse of his ordinary 
employment^ the master alone is liable in law. '^ The fitness 
of the agent is always at the risk of the employer/' says 
Keating; J., in Williams v. Jonesy L. T. K., Vol. 13, N. S. 
And therefore the law makes the employer liable for all injuries 
committed by the employed in the regular course of his work ; 
not, however, outside that. So far the law is hard, perhaps, on 
the master, but logically so ; yet on the other hand, to equalise 
rights, the law gives no remedy against the master, where a 
fellow-servant has been thus injured by another. This is on 
the principle that such risks are accepted by the servant as 
considered in his wages. ( Morgan v. Vale of Neath Railway 
Company^ L. T. R., Vol. 13, N, S.) So that if the former rule 
of law be considered stringent on the master, the latter is 
equally so on the servant. This should be remembered by 
those who are always prone to imagme and argue, that the 
ancient order of things is changed, and the masters have 
become the dependent and weaker class. A very painful case 
is reported from the Nisi Prius Court at Li;<rerpool, at the last 
summer assizes, where a hole having been made in the floor of 
a factory, for the repair of a shaft, by one of the servants of 
the defendant, a fellow-servant (the plaintiff) fell through and 
was injured. The judge nonsuited the plaintiff on the rule 
given above. 

Such are the principal provisions of law which affect master 
and servant. But if a good servant is obtained, in the proper 
sense of the word, there will be neither necessity nor inclina- 
tion for any appeal to legal rules. And although a lawyer is 
out of place if he quits the clearly defined boundaries of law 
for the flexible limits of morality, or rather social morality, in 
discussion, it may not be out of place if these pages devote 
some of their space to the consideration of questions which 
affect, more or less, thousands of families. 

There is not the entente cordiale that there should be between 
employew and employed, generally speaking, in domestic ser- 
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▼ice. The mistresses complain loudly against the servants, 
the servants against the mistresses. The latter complain of 
long hours of labour, undue and trying interference in the 
trivial details of dress, and the like ; and generally, of a want 
of recognition that servants are ^' flesh and blood like the mis* 
tresses.*' Amd, on the other side, mistresses complain of the 
insolence and '^ dressiness " of their servants ; of their liability 
to desert them suddenly on slight cause ; and of their frequent 
liabit of slandering, indirectly, the character of master and 
mistress, in such a manner, as while not actionable, yet worke 
mischief, and keeps servants away« 

I do not know that this latter propensity is confined td 
servants. But undoubtedly (as we had the honour of pointing 
out in the last number of this Magazine) the law of slander 
has loopholes wide enough to let many offisnders escape. It is 
possible, and sometimes the fact, that ill-disposed servants 
can and do slander among themselves the masters and mis- 
tresses whom they disapprove of. Enough may be done, say 
those who allege and complain of this practice, to keep an 
obnoxious master servantless ; while at the same time nothing 
is said that comes within the limits of the law of slander. In 
a letter written by a lady whose experience and interest in 
the matter are well known, emphatic complaint is made of the 
habit of slander by servants; ** mostly a vice indulged in 
simply from a love of mischief, a malignant feeling difficult to 
define or account for ; " and instances are given of new ser- 
vants induced to desert their masters suddenly from the 
unpunishable representations of the old ones. The wnter 
laments the deficiency of the law in not touching cases in 
which the speeches just keep on the weather-side of defa* 
mation, and asks for legislative remedy. This is hardly 
feasible. And, as in the former instance, any remedy must 
be open to superior and inferior alike. The mistress who in- 
sinuates doubts of her servants — who, without doing it illegally, 
clouds their characters, must be equally liable to summary 
remedy. There is no doubt room for both complaints; and 
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we have no wish to undemte the discomfort and annoyance 
that can be caused by bad servants, althongh, on the other 
hand, the amount of soflfering that can be inflicted by bad 
mistresses is not to be foigotten. 

In the case of sach shuider as may work ^ther party in- 
jury, without being actoany actionable — if a new remedy is 
insisted on, it would certainly, we think, be best found in an 
additional power conferred on the county court judge of 
awarding damages, and in lien a month's imprisonment against 
the convicted defendant. After all, we cannot find any 
substitute for the principle of paying in person where it is 
impossible so to do in purse, and the only way to avoid the 
appearance of partiality and the inevitableness primarily of 
imprisonment, is to give a chance to either party of paying a 
pecuniary mulct. 

The object of this paper is to give, very briefly, expression 
to the complaints of both sides. There is no doubt that 
reason for dissatisfaction exists far more than it should, with 
superior and inferior alike. The desire of all who study the 
realities of life must be, in the words of an article which ap- 
peared in the Alexandra Magazine : — ^^ that tiie employer and 
the employed may join hands in this effort, and by taking 
their stand on the broad and high ground of goodwill and 
Christian fellowship, that they may each be enabled to see 
more clearly defined tiie patii of duty that lies before them." 

No legal reform can have any permanent, or, indeed, any 
temporary good frtiit unless its principles are backed by the 
teachings of social morality. This is peculiarly so in the 
question before our readers. The remedy for many patent 
evils in the relationship of employer and employed lies in 
mutual consideration and respect. Talfourd, in his dying 
words, showed the key to many puzzles of civilisation. Those 
noble and simple utterances, made solemn and pathetic in the 
extreme by the immediate presence of death, were the true 
exposition of all real and good reform — tiie basis on which 
all lasting good work must be built. " Sympathy," and espe- 



Public Health. 89 

cially " between classes," — the subtle interchange of sentiment 
and experience — ^is worth all the theoretical morality in the 
world in legislative and social laboars. More especially and 
vividly does this apply to the subject of the rights of employer 
and employed. Whatever defects there are must be remedied 
in a sympathetic spirit of justice to both. The thousands who 
fill the posts of domestic servants must be taught that they 
are held as ''our own flesh and blood," though in a lower 
social sphere. And the thousands whom they serve must have 
security for honest service and protection against idle tongues 
and ready opposition. To heal differences and to promote 
good feeling is not the work of Ihe legal reformer, save in* 
80 much as his efforts give tangible aid to the social preacher. 
By these combined efforts good may be done ; but to expect 
a solution of a vexed and important question from an Act of 
Parliament, is tantamount to expecting a rare plant to bloom 
into vigour and beauty in a day. Individual exertion is needed, 
iQdividual labour and individual influence. These, in combi- 
nation with judicious and well-weighed legislative action, are 
the only remedies for grievances which, well or ill-founded, 
certainly exist iu the minds and memories of many masters 
and servants. 

W. Beade, Junior. 



Abt. v.— public HEALTH. 

The Sewage Utilisation Act, 1865. The Sanitary Act, 1866. 
The Vaccination Acty 1866. 

WILL our sharp summer skirmish with cholera do any more 
than provoke the benevolence of our fellow citisens, to 
manifest itself in liberal contributions to hospitals, convalescent 
homes, and cholera orphanages? Already, we begin to see 
indications that the question must be answered in the negative, 
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and that the public and their representatiyes will sink back into 
the apathy which has so long characterised our institutions for 
preserving the public health. True it is^ that in the metropolis 
there have been earnest endeavours to provide against the 
decimating influences of neglect ; but this is almost an excep- 
tion to prove the opposite rule^ and even here, where matters are 
at their best^ how little has been done, compared with the 
necessities of the case ; and how impossible it seems, to hope 
that thorough remedial measures will be adopted. In fact, the 
more the matter is enquired into, the stronger becomes the 
conviction, that le^slation is as incompetent to make a com- 
munity thoroughly cleanly and healthy, as it is to make it sober, 
moral, and religious. What we continually hear in relation to 
health matters is, that parliament must supply an outfall for the 
sewerage of various districts, this being the great necessity of 
the times, according to these reformers, as though our senatorial 
wisdom could govern or overcome physical diflSculties in any 
given locality by acts of parliament ; or pass laws by which it 
«hould be enacted that sewage matters passed into our rivers 
and streams, should not become a nuisance. To those who 
thus think, it appears entirely unknown that, do what you will 
in providing sewers, and these supplemented by eflScient water 
supply, they are of no avail when there is overcrowding in the 
rooms of the poor, want of cleanliness in their persons and pre- 
mises, water-butts imperfect and neglected, and privies out of 
repair, deficiency of food, clothing, and other comforts, intemper- 
ance, overwork, exposure, and a host of other provocatives of 
disease. How may these be averted, and when shall we see the 
millenium of freedom from these ills ? Though we are certainly 
very far from it at the present time, we, not the less, hail any 
measure of relief tending to amelit)rate the condition, not ak)ne 
•of the poor, although they most heavily suffer, and through them 
•every class of the community. And in this category must be 
placed the enactments which head this article. Their action and 
scope is limited, their powers complicated, and possibly contra- 
niictory, and they hardly deal with any but superficial matters 
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of complaint. Yet they recognige, for the first time^ the 
supreme importance of the subjects to which they refer, and 
provide at least the machinery, which, if fairly exercised, may 
compel an observance of the improvements they suggest. But 
how this machinery may be worked, is so purely a thing of the 
future, that it is almost useless, at the present time, to predi- 
cate on its effects ; and our object will be to show, rather, what 
may be, than what will be, done by existing laws or new 
institutes for amending the public health, and what appears 
to us to be still wanting to make these laws and provisions as 
effective as they might be« At the same time we are deeply 
impressed with a fact which recent events have shown, even in 
the midst of a cholera visitation, to be as true now, as at any 
previous time, that the public mind, especially of those most 
desirable to enlist in sympathy with sanitary works, because, as 
we have said, the class that always suffers most, is not prepared 
for a vigorous and thoroughly efficient sanitary rule. What has 
been satirically called the '^ dirty party," is in as great force 
as ever in opposition to work out of doors, which will entail 
considerable expense on ratepayers; and indoor work whicih 
requires them, in order to their own benefit, to be thoroughly 
convinced that the good to be received, will be exactly in pro- 
portion to their observance of sanitary rule. This opposition 
is not confined to their homes, for it is easy to trace its influence 
in tbre parsimony of boards of guardians, the inefficiency of 
nuisance-removal committees, and the do-nothing policy of 
improvement commissioners, or local boards of health. 

In order to point this, and illustrate its truth, we subjoin an 
extract from a Monmouthshire paper as an illustration : — 

" Some curious circumstances have just occurred at the Dowlais 
Ironworks. It appears that when cholera broke out in Dowlais, the 
board of guardians and the managers of the extensive iron-works, 
acted together in making such arrangements as would check the pro- 
gress of the disease. A temporaiy hospital was erected, in which 
those afflicted might be isolated from their neighbours. Additional 
medical assistance was provided, and it was arranged that each 
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doctor should be paid according to the number of cases of cholera or 
diarrhoea which he should attend. Arrangements were also made 
for the burning of the clothes of those who might die of the epidemic, 
and a special car was obtained in which the dead bodies should be 
conveyed to the cemetery. To all these arrangements the men 
employed at the Dowlais works have strong objections. They say 
their relatives shall not be removed to the hospital ; they think that 
by paying the doctors according to the number of patients they attend, 
the authorities make them (the doctors) interested in the spread rather 
than in the decrease of cholera ; the car which is provided for the 
conveyance of the dead is declared to be unsuitable ; and the men 
declare that they will not allow people's clothing to be burned unless 
compensation is immediately made. When an attempt waa made to 
show the men the wisdom of all these arrangements, they became 
indignant, and held meetings, at which they declared they would 
strike work if the masters did not undo what had been done. A 
deputation of puddlers, singers, firemen, and others waited upon the 
masters to express the feelings of the whole body of men, and the 
result has be^i that the Dowlais Iron Company have determined to 
abolish their share of the medical scheme, and leave their employes 
to provide doctors as they themselves think best. It is said the men 
fitill insist that the board of guardians must reconsider their arrange- 
ments with respect to the temporary hospital and the burial of the dead. 
Considerable excitement has been caused in the neighbourhood by 
the discussions which have taken place, and by the men threatening 
to strike." 

Here it is evident that those who were to receive the benefity 
were those most strenuously opposed to the means recom- 
mended. This is not a solitary instance, but it is a strong one 
to prove how essential it is, that the public mind should be 
educated on matters, of which at present, it is not too much to 
aay, it is in entire ignorance. 

In addition to this, there has been the long-felt conviction, that 
in poisoning our rivers and streams, by making them receptacles 
for sewage matter, one difficulty was only shelved, and another 
and greater one created, and there has arisen a not inconsider- 
9,h\e or unimportant section, both of the public, and also of 



Public Health. 93 

flcientific and medical men^ who boldly assert that, spite of the 
teacluDg and actings of health doctors^ the only true safety for 
the community^ is a return to the old cesspool system^ and an 
entire discontinuance of the costly, and to their apprehensi(Mi 
nseless, works of drainage and sewerage. 

This old system, to which we are invited to revert, succeeded 
in poisoning every shallow well, and many deep ones in the 
country, and our present system is going far to do the same 
for our surface water collected in rivers.* Regarding the 
subject, either as an object of social or political economy, it 
has obtained an importance which makes it one of the vital 
questions of the age. To facilitate the disposal of sewage 
matters is the avowed intention of the Act of 1865, and to 
accomplish this, amew authority was added to those already- 
appointed conservators of the pubUc health. Where there is 
a borough, the mayor and aldermen ; where town commissioners, 
those commissioners; and in all other places, the vestry, or the 
select vestry, or any other body of persons acting by law, 
custom, or prescription, as or instead of the vestry, or a select 
vestry^ are appointed as a sewer authority for the purposes of 
the act. It is an illustration of how little these acts of the 
legislature, as to sanitary matters, are regarded, unless enforced 
by some sanction, that so far as we have been able to learn, 
no mayor, aldermen, and burgesses, no town commissioners, 
and no vestry, in any way took notice of, or acted upon, the 
provisions of the Act of 1 865. And we^believe we are correct in 
saying that, throughout England, no sewer authority was 
created in fact or acted upon the charter of incorporation 
which the act became to those authorised under its provisions. 
This is tolerably significant as to the state of public feeling on 
health questions. At the same time it should be observed that 
as no power was contained in the Act, enabling the sewer authority 

* It is a consideration of these facts that has made another party 
such strenuous advocates of earth closets and other means for colleot- 
ing and continually removing and utilising that which might be so 
useful, and indeed valuable, but which now becomes so great and 
deadly an ingredient in our everyday life. 
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to delegate its authority to any committee or any portion of its 
members, it became^ almost of necessity ^ at least so far as 
a yestry was concerned, a dead letter; and we are hardly 
surprised that no yestry was bold enough to undertake to 
sewer its parish, by yirtue of the collectiye wisdom of the 
inhabitants in yestry assembled. The Sanitary Act, 1866, by 
^ying to die sewer audiority power to appoint a committee or 
committees of its members, has remedied this insuperable 
obstacle to usefulness, and already we see indications of some 
work being in progress under the last mentioned Act, but this is to 
be attributed to another clause in the Act to which we shall haye 
occasion again more fully to adyert. Power is further giyen 
to the sewer authority by incorporation of certain clauses of the 
Public Health and Local Gt>yemment Acts to sewer and supply 
water to the district. The Nuisance-Bemoyal Acts are extended 
in their operations. Highway boards and nuisance-remoyal 
committees are no longer the local authority, and all their 
power is transferred to boards of guardians. The one important 
principle of these acts is significant of improyed attention on 
the part of the legislature to the painful importance of the 
subject. Before this time, in all health matters, legislation 
has been simply permissiye. A majority of the inhabitants 
of any district, might, if they so willed, adopt the Public 
Health or Local Government Acts, or parts of them, and when 
they had so adopted, miff hi, if it pleased them, sewer and 
supply water to the districts created under those Acts. But a 
large proportion of England, did not see fit to be under 
regulations, which they only knew of as creating heavy rates, 
without, as it appeared to them, conferring any corresponding 
advantage; and when adopted, in an equal proportion, the 
members of the local boards, elected from the great body of the 
rate-payers, were unwilling to expend money; and in too 
many instances, years after the adoption of these Acts, we find 
whole districts entirely unsewered, and no provision whatever 
made for an improved and necessary water supply. We now have 
at least in the intention of parliament, sewer authorities in every 
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parish in England, and with this important proviso attached to 
them in .the execution of their daties, that should these be 
indefinitely postponed and neglected, the secretary of state, may, 
after enquiry, order the sewer authority to exercise their powers 
and execute all necessary works within some definite period, 
and if this period be exceeded, may, by a person appointed by 
himself, do the work, and order the sewer authority to repay 
the cost. 

There is, however, an exception which will much curtail 
the beneficial operation of the act, as it is enacted that it shall 
have no effect in any parish in any portion of which the Local 
Government or Public Health Acts, or either of them, were 
in force at the date of the passing of the Act. As it happens 
that in a great number of districts the Public Health Acts are in 
force in many small portions of parishes, the other parts must 
be still without health legislation, except such as the imperfect 
and ahnost unworkable Nuisances Kemoval and Diseases Pre- 
ventive Acts of 1855 and 1860 afford. Thus, in the parish where 
we now write, some two or three years ago, less than one-third 
of the parish was formed into a public health district, and the 
remaining two-thirds have steadily opposed the introduction of 
the Public Health Act; and now, by the operation of this Act, 
they would be excluded from sanitary regulaticms. By thf 
Act of 1865 this exclusion of parts of parishes was necessary 
to prevent what would otherwise happen, viz., that the part 
under the Local Govemfhent Acts would be twice rated for 
sewerage works. But as in the Act of 1866, power is given 
according to the exigencies of the case to divide parishes into 
special drainage districts, this exclusion becomes unnecessary, 
and the removal of the exclusion would then have this effect, 
that the whole of England would have, in every parish and 
district, at least in name, a sewer authority whose duty it 
Would be thoroughly to sewer its district and to provide ade- 
quate water supply, and in case of failure in its duty, would 
be under the control of the secretary of state. 
It was proposed in the Act, as first drawn, that the gitardians 
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and sewer authoritieB should be under the contrd, as to 
nuisance removal or sewerage works, of the local magistracy, 
upon complaint of the inhabitants, that they had failed in the 
execution of their duties ; but the proposed enactment led to 
such a storm of oppointion on the part of local boards of health, 
who were also placed under the same control, that the present 
governing power of the secretary of state was substituted. 
How will the same influence be exercised to act upon the 
secretary of state, and how far may we hope for independent 
action on the part of that functionary, and how will he be able 
to overcome the physical difficulties of the question, how the 
financial? These are the really momentous issues, the im- 
portance of which it is impossible to overrate. It is true, the 
Act of 1866 provides that upon complaint of the inhabitants 
the secretary of state is to be set in motion. Where will he 
find these inhabitants in a district which is undrained, deter- 
mined to set the Act in motion, and entail on themselves the 
odium inseparable from such interference? It is notorious 
that in most districts the governing bodies are composed of 
persons who, where there are great nuisances to be remedied, 
are the creators of the nuisances ; and where heavy rates are 
to be collected, are the heavy ratepayers. This very day 
appears in the Timesj as in illustration of this^the following 
letter, signed by several inhabitants of Bromley : — 

'^ We, the undersigned inhabitants of Bromley, Middlesex, earnestly 
intreat you to give publicity to the following remarks, in the hope 
that some of your readers may be able to suggest a remedy for the 
abuses from which we suffer. 

" In your leader of to-day, speaking of the cholera, you say, ' We 
may well fear lest the temporary cessation of the epidemic should 
have checked the measures which were in progress. • . . . It 
cannot, however, be too constantly remembered that by the new 
Sanitary Act, if the local authorities neglect to do their duty, any 
inhabitant of a parish many demand the interference of the secretary 
of state. A few such appeals, vigorously responded to, would 
probably have a very beneficial effect' 
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**The truth of these observations is, unfortunately for us, fully 
exemplified in this parish. The Limehouse Cat and the various 
abominably smelling factories on Bow Common have, during the past 
week, been more fearfully offensive than they have ever been before. 
Day and night we are scarcely free for an hour together from the 
most sickening stench possible to conceive. 

*^ It would be unreasonable to expect the local authorities to do 
flieir duty, as the board of works chiefly consists of those who create 
the nuisances. Appeals to the secretary of state would probably 
have a very beneficial effect, if, as you remark, they were vigorously 
responded to; but our past experience of memorials is not an 
encouraging one, and we think if you will kindly grant us space for 
this, the large amount of public attention it will necessarily obtain, 
taay rouse the proper officers to a senise of their duty." 

Where is there a remedy to be found for this? An im- 
patience of taxation is not an uncommon feeling, and self- 
interest, supposed to be in favour of non-interference, is hardly 
less prevalent. To sewer a district and provide proper water 
«upply spread over thirty years can hardly entail less cost than 
a rate of one shilling to eighteenpence in the pound per 
amium, calculating interest and repayment according to the 
provisions of the Public Health Act, and this is the minimum 
for districts thickly populated. The cost of sanitary works, 
with sparse habitation, must be largely increased. This is no 
inconsiderable burden, and will not be levied except under 
pressure. Then, in spite of the Act of 1865, which reminds 
one of the invitation to be warmed, fed, and clothed, without 
provision of food and raiment, it is one of the main difiiculties 
of our times, that while the Act says it shall be lawful to 
utilise and dispose of sewage, there are no present adequate 
and recognised means for so doing. It is true that in some 
agricultural districts* this has been done, with profit to the 
speculator and benefit to the locality; but we imagine that 
there are hundreds of districts in our land where no facilities 

• There are works at Croydon and at Stroud which will well repay 
a visit to those interested in tibe question of ** What shall we do with 
our sewaere P " 
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exist for effectaaUy carrying oat the system, and until some 
means be devified to separate the more solid from the liquid 
parts of sewage-matter, we despair of a practical solution of 
this part of the question. And how are we to deal with those 
major evils which, more hidden, are more diflScult to remedy ? 
Every man's house is his castle, and it never appears more 
entirely so than in times of epidemic disease, when it becomes 
not only a place of defence, but to his neighbours very often 
the originator of life-destroying attack. Our genius as a 
nation is against Hausmannism and imperial rule, and the 
remedy which interferes with domestic management, however 
suited to the disease, is unpalatable. But still something 
might be done, even widi our prejudices against intrusion. If 
it be true that cholera, and other diseases of that type, if not 
actually created, are very lai^ely propagated, and mainly depen- 
dent on poisoned water supply, and if it be true that cisterns, 
especially imcovered and in the filthy and rotten state to be 
seen everywhere in the dwellings of the poor, in old tubs and 
broken casks, are a fertile source of disease, there is at least a 
remedy for this, which a strong hand^ can effectually supply. 
It is to be found in the continuous water supply to replace the 
one or two hours per day now accorded by the water com- 
panies. The latter fear according this boon, because, in their 
opinion, it is likely to lead to even greater consumption than 
the monstrous waste of twenty or thirty gallons per head now 
obtaining as an average. We believe, instead of this, the 
very opposite would be the result, and that high continuous 
pressure and vigilant supervision would in a short time 
diminish this quantity by one-half. 

Here, then, is the first practical work for the government to 
insist on; a change of the present system which has been 
proved to entail so much sickness, misery, and death, a change 
which, whenever fairly tried, has been found as beneficial 
to the companies supplying as to the consumers supplied. 
The second matter of paramount importance is the necessity 
of some legislative enactment to absolutely prevent the pollu- 
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tion of our rivers by sewage matter. At the present time, if 
the flow of the river be suflSciently rapid, and the stream 
sufficiently large, sewage is emptied into its course without 
fear of interference. It creates no appreciable nuisance, and 
it is far from the original source of the evil, where its noxious 
effects first show themselves. It is but tampering with the 
evils that affect us to do less than an entire prohibition. 
Under no circumstances should it be possible, with the sanc- 
tion of the law, for the excreta of the body to be taken into it 
again as poison through the water supplied to the public 

It may be urged that this would disarrange the whole system 
or series of systems of sewen^e of towns and cities situate on 
our rivers, and created before 1861. We answer the sooner it 
is done the better. Let not that which should be God's 
choicest gift and health giver, pure water, be by man's imper- 
fect meddling converted into u source ci poison and of death^ 
of desolated homes, and destitute orphanage. 

It will of course be urged that we should, in proposing this 
sweeping measure, be prepared at once to say what should be 
done with the sewage matters, thus deviated from their un- 
natural channels into which it is now discharged. In the 
present state of scientific knowledge on the subject, we are not 
prepared to dogmatise, or recommend as infallible, any plan 
which will be certain to have, whatever its merits, as many 
foes as friends, but we fearlessly point to our history as a 
nation, and ©ur genius as a people, and say that, make it but 
imperative to provide a remedy, and the necesary means will 
not.be slow in forthcoming. It is the patchwork and piecemeal 
legislation on the subject, the laissez faire which has so long 
prevailed, that has prevented this from being long ago accom- 
plished, and a continuance of our present carelessness will still 
indefinitely postpone the much needed change of poison-bearer 
into life-preserver. 

It was long looked upon as impossible to remedy the smoke 
nuisance in steam vessels and manufactories ; but a vigorous 
niethod of enforcing penalties has made the prevention of 

H 2 
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smoke not only practicable but accomplished. So with the 
vapours arising in the manufacture of certain mercantile com- 
modities. Yet the Alkali Act of Lord Derby has, according to 
that nobleman, succeeded in removing 98 per cent, of the 
monstrous nuisance arising from the fumes of muriatic acid 
emitted in poisonous volumes from the chimneys of manufac- 
tories, and it requires but the same determined action to 
remove the sister grievance of sulphurous acid from smelting 
works^ and the clouds of black coal and ashes which disfigure 
our manufacturing townSj engendering disease, and destroying 
vegetation. 

We may, therefore, from the success in one case, as we 
believe, similarly predicate success in a further and wider 
application of the same beneficial process, of no longer tole- 
rating an evil because the cuckoo cry is so loudly and often 
repeated, that remedy is impossible. What is really wanted is 
such complete supervision of the public health as shall, without 
awakening surprise and evoking hostility, finally and quietly 
accomplish its purpose. Compulsory vaccination, it has been 
said, has been already most beneficial, and the new system of 
compulsory registration of vaccination is hoped to accomplish 
even more; but it is doubtful whether much greater good 
might not be efiected by this and other matters being taken 
from the control of boards of guardians, whose parsimony in 
payment for the operation tends materially to reduce the 
numbers vaccinated. But what sincerity (5an these be in care 
for infant health and life, and what shall be said as to proposed 
means for checking the fearful crime of infanticide, said, and 
we believe with justice, to be so rife, when no measure, which 
to those uninitiated would have seemed the very initial of all 
legislation, has as yet been, so far as we know, ever discussed 
to make the re^tration of births imperative, and its neglect 
punishable with a penalty easily enforced.* 

We have in this country no present rules to check the life 

* See the Yaccination Act, 1866, which enforces penalties on the 
non-registration of vaccination. 
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and dea^ rate, and we see no means by which oar many 
defects m matters of life and death can be remedied, but by 
the establishment of health officers through the length and 
breadth of the country^ appointed by and under the control of 
a central body, having as its head the secretary of state for 
the home department, to perform acts, which, up to this time* 
have either been left to chance for their fulfilment, or have 
remained altogether undischarged* In many boroughs, under 
the pressure of the threatened, and too often, fulfilled advent 
of epidemic cholera, officers of health have been appointed to 
discharge most important duties, with most inadequate salariesi 
appointed by the local authorities, who have been generally 
among the foremost to blame these gentlemen if they have 
shown an earnest desire faithfully to apply the confused 
remedies at their disposal for prevention of the spread of 
disease. 

These medical gentlemen in private practice, with little 
lime at their disposal, and as we have said, with pitiful emolu- 
ment, are called on to act, when their action, if most valuable, 
will be principally directed against the owners of property, 
who, either from the very board who elect them, or in attend- 
ance on whose families they are to obtain a livlihood. We do 
not say these considerations make officers of health, as at 
present appointed, incompetent to do all they should, but it 
throws most pernicious temptation in the way^ against a 
faithful exercise of their functions. We want a body of men 
entirely independent of local control, and of local temptation 
to inactivity, devoting themselves to public health questions. 

We want something more than mere medical practitioners^ 
accurately to discharge the duties of officers of health; they 
should be chemists, versed in the use of the microscope, and 
acquainted with the laws of public hygiene. Appointed by 
the state, they should watch over and record, from the registrar's 
returns, the births and deaths in the district to which they are 
appointed, and estimate the ebb and flow of the death-rate — 
conduct all medico-legal investigations, for which, in general, 
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the ordinary medical practilioner of the district, from the very 
dbase of the information he may have theoretically gained in 
the lecture room, is mifitted. They should periodically examine 
into and report upon the water supfJy of the district, prosecute 
adulterations of food, inspect all localities reported to them by 
the medical practitioner of the district, as being visited at any 
time by epidemic disease. They would also be able to test the 
gas supply of the district, and generally advise the local board 
or sewer authority on all matters connected with sewerage 
and nuisances, and be the official who would initiate and 
support all proceedings for removal of nuisances. While 
reporting from time to time to the local authority, their reports 
should be transmitted to a central office, and should there be, 
in spite of their recommendations, an absence of attention to 
proper sanitary precautions, the enquiry contemplated by the 
Sanitary Act, 1866, in its 49th section, which is the one saving 
point of that Act, would then be put into operation. From 
the estaUishment of such a system we contemplate the best 
results. There would be some security for efficient health 
measures being carried out in the district, without fear or 
favor, and the machinery would be at hand, thoroughly 
impartial, and easily called into action to evoke higher 
authority and interference. 

As to the other branch of the subject — ^that more properiy 
belonging to forensic medicine — no one who is acquainted with 
our present most defective system but must be convinced that, 
in the interests of justice, the creation of such a body of 
experts as we have been here endeavouring to picture, would 
be of incalculable advantage. The most important questions, 
involving life and death, are now of necessity remitted to men 
highly competent to the ordinary duties of their profession, 
but who should not have thrust upon them the dire responsi- 
bility, once perhaps in their lives, of solving questions which 
require constant acquaintance with criminal matters and the 
progress of toxicology rightly to elucidate. To this subject we 
purpose in a future article to return. Suffice it for the present 
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to ask^ from all those really interested in the complex questions 
affecting our social life in relation to disease and crime^ a 
careful consideration of the proposal we advance. 

It must here clearly* be recognised that we advocate no 
interference with local taxation for local purposes ; any system 
of centralised money interference would not be tolerated in our 
communities, and the experience of the poor law board does not 
commend any extension of the system. This is only contem- 
plated when gross default has been made in any district to 
provide for public health and safety, and this interference the 
present law, the Sanitary Act, 1866, fully recognises. 

There is yet one other aspect of the question which, as the 
most important, we have chosen to treat in concluding this 
article. The conflicting local authorities, under the present 
state of the law, its notorious incompetency to meet the 
existing wants of the community, the gaps through which a 
whole procession of coaches-and-four may be driven, the acts, 
almost all permissive and without any sanctions for neglect, 
partially repealed, partially retained, amended, incorporated, and 
patched up, make a mass of incongruous material, a conflict of 
laws, out of which chaos it is next to impossible to obtain light. 

The urgent need, if there is to be real efficiency, is the 
creation of one like authority for every district throughout the 
country, to whom should be entrusted all health matters, 
except the attendance on the poor ; and the thorough revision 
and consolidation of the laws affecting the public health. 
Spasmodic efforts to stamp out disease bypassing laws sup- 
posed to be suited to the emergency, are the processes we see 
year by year repeated, and when the danger is at our doors, 
remedial measures are for the first time instituted ; we wait for 
the enemy before we prepare for defence. A wiser considera- 
tion of the means at our disposal would lead to that continued, 
silent, but unremitting attention which, alike in times of 
health or sickness, prosperity or panic, would be at work to 
remove known causes of disease, and which would reqube no 
threatened advent of cholera to set its house in order. 

W. H. MiCHABL. 
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Art. VI.— judicial STATISTICS, 
By C. SvGbeavbb, Esq., Q.C. 

IT had frequently occurred to us, when we happened to look 
into the annual reports of the Judicial Statistics for England 
and Wales, that there was very considerable doubt as to their 
accuracy, and these doubts led us to examine the Report of the 
Judicial Statistics for 1865. This examination has been entirely 
confined to the report itself, and the tables contained in it, and* 
the facts stated in this article are drawn from these sources, 
and, consequently, if there are any inaccuracies in any of the 
facts stated, those inaccuracies are attributable to the state- 
ments in the report itself. The discoveries, which we have 
made in the statements contained in the report itself, lead us 
to regret that we had not the means of examining the sources 
from which the facts in this report were drawn ; as we cannot 
help suspecting that, if such an examination were made, it 
would be found that there are additional grounds, upon which 
the correctness of this report might well be questioned. 

Our examination has been entirely confined to the first 
portion of the report, which relates to the police, criminal 
proceedings, and prisons. 

We have added some remarks upon several pomts, which 
the examination of the report has called to our attention, and 
pointed out several important matters, which the returns for 
the future ought to contain. 

It may be as well, first to advert to some statements relating 
to the criminal classes at large, so far as known to the police. 
We are told that— 

"In the Metropolitan district, the increase in the number of 
vagrants and tramps was 3,425 in 1864-5" (p. viii.), and that "in 
the total number of criminal classes in the Metropolis, inclusive 
of vagrants, tramps, and prostitutes, as shown in the returns 
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of 1864-5, there is an increase of 3,645, or 27.2 per cent., as com- 
pared with the number for the preceding year, raising the proportion 
to the population from one in 240.2 to one in 188.8. The increase, 
however, as already shown, kt in the dasaes above named." (p. iz.) 

Now we are at a loss to conceive any reason for this extra- 
ordinary increase of more than a quarter in this particular class 
in a single year ; and we can perceive nothing like a reason 
suggested by the report. But then we are told that — 

" With regard to vagrants and tramps, the numbers were taken in 
the month of April, instead of September, as in preceding years'* 
(p. vii.), and that the '' numbers for 1864-5, having been taken in 
April, the great influx of this class into London in spring is appa- 
rent." (p. viii.) 

Now this at onbe opens our eyes to tl^e truth. If any month 
could be chosen^ in which the nmnber of vagrants and tramps 
would probably be the least in the Metropolis> it would be 
September ; and if any month could be chosen in which the 
numbers would probably be the greatest, it would be one of 
the spring months. Vagrants and tramps are thoroughly aware 
where they can reap the richest harvest, and no doubt flock to 
London whenever town is fullest, especially of the classes most 
prompt to bestow charity on beggars. 

All, then, that the return really proves is that the numbers 
are so much greater in April than they are in September, which 
is exactly what any one would naturally have expected ; and the 
reasonable inference is that the numbers in any one month 
cannot form any sound ground on which any calculation can 
safely be founded. It is perfectly dear, therefore, that there 
is no ground whatever for saying that any increase has taken 
place in the numbers of this class in the year, and consequently 
the report is wholly erroneous in this respect. 

We must also question this return on another ground. 
Vagrants and tramps travel through large districts, and to 
take the number of those persons in different districts, and to 
assume, as this return does, that the numbers represent dif- 
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ferent.individualS) is a very gross fallacy. We have no doubt 
that the same vagrant is counted in these returns in several 
districts, and sometimes several times over in the same district. 

Whether any approxima1;ion can^be satisfactorily made to 
the number of vagrants and tramps is very questionable ; but 
undoubtedly, to take the number in any one month, and from 
it to calculate the number in the year, can never be satis- 
factory. 

We next turn to the return as to the very important oflPence 
of murder, and here at least we were entitled to expect the 
fullest information and the greatest accuracy, and on the face 
of the return we shall see how completely deceiVed any one 
may be who relies upon it. 

Table 4 (p. 13) contains a statement of the nature and 
number of the crimes committed (so far its known to the 
police), in other words, of the crimes "reported" to have 
been committed in the previous year. Now we are told that 
"the total number of murders reported was 135," in the 
year 1865 (p. xi.); but subsequently (p. xviiL) we have a 
statement of the coroners' inquests that were held, and here 
we find that verdicts of murder were returned in 227 cases • 
so that the number of murders reported was 92 less than the 
number in which verdicts of murder were actually returned I 
We cannot refrain from expressing our surprise at this dis- 
crepancy in a public report ; and this surprise is not a little 
increased by finding, not only that no notice is taken of the 
discrepancy, but that the smaller number is taken as the 
criterion on which the comparison of the number of murders 
is f oimded with those in former years. 

We further learn that " the cases of manslaughter (reported) 
were 279 " (p. xii.); but on turning to the number of verdicts 
of manslaughter by coroners' juries, we find that they were 
282 (p. xviii.). It is true that here the difference is only the 
email number of 3 ; but in this, as well as in the case of 
murder, we ought to bear in mind that many more cases are 
reported as, or supposed to be, cases of murder or manslaughter. 
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than prove "to be so in reality, and that coroners' juries only 
too frequently find real cases of manslaughter to be cases of 
accidental death, and that many cases, which are supposed to 
be cases of murder or manslaughter, turn out to be deaths 
from natural or unknown causes. And thus it is clear that 
the number of verdicts of murder and manslaughter by no 
means amounts to the number of supposed or reported cases 
of those crimes, and consequently that the whole number of 
supposed or reported murders and manslaughters must be con- 
siderably more than those in which such verdicts are found, 
and as the latter much exceed the reported cases as stated in 
this report, it is plain that this statement must be very much 
below the mark. The result is that the returns of these cases 
must be extremely incorrect. And when we remember how 
much more attention is drawn to a case where death occurs than 
to any other offences, it cannot be doubted that the reported 
numbers of other offences fall still more below the true numbers. 

The total number of murders reported in 1864 were 134 
(p. xi.); but the number of coroners' verdicts of murders in 
that year were 246 (p. xviii.) ; or 112 more than those reported. 
And the total number of manslaughters reported in 1864 were 
214 (p. xii.) ; but the number of coroners' verdicts of man- 
slaughter were 211 (p. xviii.). So that it is plain that the 
like discrepancy, but to a greater extent, occurred in the 
letum for 1864 in murder ; whilst there was the small excess 
of three in the reported cases of manslaughter. 

It will be seen how material the defects in the numbers of 
the reported crimes are from the following passage : — 

"The number of persons committed or bailed for trial having been 
20,014, supposing 25 per cent, (about the usual proportion) of this 
number to be discharged or acquitted on trial, there would remain 
15,011 as the number convicted. But this number is in the propor- 
tion of nearly 29 per cent, to the number of indictable offences 
reported. It would, therefore, appear that for 71 per cent, of the 
offences committed, or nearly three out of every four, no person is 
convicted." (p. xiv.) 
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Now, it appears by the Table of Criminal Proceedings (p. 45), 
that the number of persons convicted was not 15,011, but only 
14,740, or 271 less than the number here stated ; and what is 
to be said of these statistics, which are framed on mere calcu- 
lation, whilst the actual numbers are given in the same report, 
but not referred to at all in this calculation ? But, passing this 
over, there is a gross fallacy in this calculation ; for it assumes 
that each person convicted was convicted of a distinct oflPence ; 
whereas there can be no doubt that in many cases two or more 
were convicted of the same offence. In night-poaching, under 
the 9 Geo. IV. c. 69, s. 9, three persons at least must have been 
engaged. In robbery, by two or more in company, there must 
have been two at least ; and two or more prisoners are so com- 
monly tried together in other cases, that it must surprise any 
one to see such a calculation as we have in this place. 

And when we bear in mind the clear want of trustworthi- 
ness in the number of reported offences, the result of this 
calcidation must be looked upon as utterly worthless ; and we 
have no doubt that, if the matter were properly investigated, it 
would turn out that the proportion of convictions to the number 
of offences is very much less than what is here given. The 
number of convictions may be ascertained with perfect pre- 
cision, but the number of offences committed cannot be ascer- 
tained. We have no doubt, that if it were possible to ascertain 
the number, it would create universal astonishment. The 
thefts ii^ the coal, iron, metal, woollen, silk, and cotton trades^ 
amount to unknown thousands in a year. We once heard that 
a firm of colliers calculated that their losses amounted to from 
£200 to £300 a year, in petty thefts of bits of coal not worth 
more than one penny each. The late Mr. Henderson also 
informed us, that he had known instances where cotton mer- 
chants had been ruined by the petty thefts daily committed by 
their workmen. Of the multitude of offences that are com- 
mitted, no doubt, only a small portion comes to the knowledge 
of the police ; still we cannot think that 52,250, the number 
given in table 4 (p. xiii.), can be anything like all that are 
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known to the police. We have already shown how much it 
errs in the cases of murder and manslaughter, and any criminal 
lawyer, who casts his eye over the table, will on the face of it 
find ample ground to doubt its accuracy. We will only notice 
one head. '^Biot, breach of the peace, &c.," are set down at 
the number of 113, which is an incredibly small number.* 
And this remark is fortified by the number of conunitments 
for " riot, breach of the peace, and pound breach," which is 
returned as 205 in the table of commitments (p. 45). 

It is amusing to compare the discordant statements at dif- 
ferent parts of this report Thus we have, first, " The total 
number of murders reported was 135, exceeding by one the 
nmnber in the preceding year." (p. xi.) Secondly, we have 
227 verdicts of murder by coroners' juries in 1865, which is a 
decrease of 19 from 246 in 1864. (p. xviii.) Thirdly, we have 
it stated, that ^^ in the conunitments for murder there is a 
decrease of 10, or in the proportion of 14*2 per cent" (p. xx.) 
Lastly, we have 20 convictions for murder in 1865, a decrease 
of 1^ from 32 convictions in 1864. (p. xxiii.) 

What inference ought to be drawn from these statements we 
are at a loss to conceive ; the report, at least, affords us no 
intimation on the subject. But if the inference from these 
facts was too diflScult to be drawn by the f ramer of this report, 
we must be pardoned for thinking that it would have been 
better to have called attention to the several aspects of the 
returns, than to have taken no notice of them, and left every 
one who consulted this report to work them out as best he might, 
or very possibly to run over the report without ever noticing 
them at all. Every one must have seen one part of these 
statements inserted in the public press, without any notice of 
the others, by which means a partial instead of a complete view 
of the facts is disseminated. 

We now come to the consideration of coroners' inquests. 

• We cannot help noting the absurdity of having *' Robbery on the 
Highway," and "Attempts to rob on the Highway, &c.," in this table. 
Is the framer of these tables so ignorant as not to know that there 
have not been any such offences for many a long year P 



110 Judicial Statistics. 

We find that in 1865 there were 25,011 inquests held, and 
we are told that: — 

<^ The total number in 1865 shows an increase of 224, or less than 
one per cent, as compared with the number in 1864. In the number, 
for 1864, there was an increase of 2,030, or 8*9 per cent, upon the 
number in 1863 ; in the number for the latter year, an increase 
of 2,166, or 10*5 per cent, upon the number in 1862. In the three 
years, therefore, there has been an increase of more than one-fiflh in 
the number of inquests." (p. xviii.) 

In our article on Criminal Procedure, in our August number, 
we pointed out in the case of Middlesex, how great an inisrease 
had taken place since the 23 and 24 Vic, c. 116, in coroners' 
inquests (p. 185), and this statement proves that a similar 
increase has taken place throughout England. A remedy for 
such a state of things is clearly necessary. 

" The total cost, including coroners' salaries and travelling allow- 
ances, as shown in the returns for each year to which they extend, 
were as follows, with the average cost of each inquest calculated on 
the total expenses for each year : — 

Total GosL Ayenge. 

£ 8. d. £ 8, d. 

<* 1865 . . 74,915 4 3 . . 2 19 10 

"1864 . . 72,597 17 5 . . 2 18 7 

« 1863 . . 71,017 18 11 . . 3 2 5 

"1862 . . 65,102 16 8 . . 8 3 3(p.xix.)" 

So that the costs of inquests have increased nearly £10,000 
in the last three years. 

Now the total amount of the costs of criminal prosecutions 
by indictment, in the year 1864, was 134,901 17^. lOcif. 
(p. XXV.), which is considerably less than double the costs of 
coroners' inquests for the same year. And the costs of such 
prosecutions at the Central Criminal Court, in 1864, were 
£4,176 2s. 5d.y and at the Middlesex Sessions, they were 
£6,409 Ss. 4ri., making together the sum of £10,585 10*. 9d. 
(p. XXV.) While the costs of the coroners' salaries and inquests 
in this year will, according to the calculation made in our 
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August number (p. 185), be £12,729 13*. 7rf. If such figures 
do not satisfy anyone of the costliness of coroners' inquests, it 
will be difficult to discover what will do so ; and it is to be 
recollected that the costs of the trials of murders and man- 
slaughters, and of the examinations in those cases before the 
magistrates, are not included in the coroners' costs, but in the 
general costs of prosecutions. 

Again, the number of verdicts of murder (227), and of 
manslaughter (282), amount to 509 in all ; whilst the number 
of inquests was 25,011 (p. xviii.); so that, in round numbers, 
50 inquests are held for one verdict of murder or manslaughter 
by a coroner's jury. If this be not a cumbrous machinery for 
the detection of crime, we are indeed deceived. 

Next we advert to the number of convictions and acquittals, 
and we find that : — 

'' The number acquitted and discharged, is higher in proportion to 
the total number for trial in •1865, than in any of the five preceding 
years. For 1865 it is 24*6 per cent." (p. xxii.) 

Since the 14 & 15 Vict. c. 100, the escape of prisoners on 
the ground of technical defects has become extremely rare, and 
consequently tiiese acquittals maybe taken to have been almost 
all upon the merits ; and surely it is a great disgrace to the 
administration of criminal justice that one-fourth of the persons 
committed should have been acquitted. No doubt some have 
been innocent of the charge imputed to them, but the greater 
part by far were no doubt guilty, and escaped for want of suffi- 
cient evidence to prove their guilt : and a most material con- 
sideration it is whether this failure arose from the nature of the 
case or from the defective manner in which it was brought into 
court. We entertain no doubt that generally the latter was 
the cause; and no one who is acquainted with the totally 
inadequate scale of costs in criminal prosecutions can doubt 
that the want of proper remuneration to prosecutors and wit- 
nesses is the chief cause of acquittals. The total costs of all 
the prosecutions in England were in 1864, £134,901 175. lOrf. ; 
one-fourth of which is £33,725 9^. b\d. ; so that this large sum 
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has been wholly thrown away without producing any good 
and, on the contrary, with a mischievous tendency ; for we 
doubt not that every acquittal operates as an inducement to 
the commission of crime. Over and over again have we urged 
the expediency of a full and sufficient allowance of costs in 
criminal prosecutions, on the broad principle, that if it is worth 
while to prosecute at all, it is essential that it should be done 
effectually. As long as the present inadequate payment con- 
tinues, no one can be surprised that the number of acquittals 
should increase, and not only will this be the case, but prose- 
cutors will sooner sit down with their loss than institute a 
prosecution, and thereby add to their loss. And it well accords 
with this view, that, ^^ as compared with the preceding year, 
there is a decrease of 1,518 in the number of cases tried on 
indictment" (p. xxv.); although ^^ in the number of offences 
committed, there is an increase of 1,192, or 2.3 per cent, as 
compared with the number for the preceding year." (p. xL) 
We are told that — 

" Before the passing of the Criminal Justice Act (18 & 19 Vict, 
c. 126), by the operation of which the lighter cases have been with 
drawn from the Courts of Assize and Quarter Sessions, the proporti* 
of those discharged by the Grand Jury, or acquitted on trial, appe** 
to have averaged little more than 21 per cent.'' (p. xxii.) 

Comparing this with the previous statement, the fair infer- 
ence is that the proportion of convictions is less in the more 
serious offences than in the less serious ; and this is exactly 
what might reasonably be expected ; for there is generally 
more difficulty in the proof of a serious than of a trifling 
offence ; and the want of proper preparation is certain to pro- 
duce more acquittals in the cases which require the greater 
amount of proof. The insufficient allowance of costs, there- 
fore, seems to operate most prejudicially in the very cases in 
which it is most desirable that the certainty of conviction 
should be the greatest that can possibly be attained. 

There are sundry points, upon which clear and certain in- 
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farmatlon might have been given in these returns, without any 
difficulty, and which ought not to have been omitted. Nothing 
would have been easier than to give the numbers charged to- 
gether with the same offence in the same indictment, or the 
number of offences for which the same individual was indicted. 
And it would have been well to have given the number of 
offences disclosed by the depositions. Stephen Forward is 
given as one capital conviction— 

" Murder of his wife and daughter, whom he had abandoned ; he 
was suspected of having murdered his three illegitimate children by 
a woman with whom he had cohabited for years." (p. xxiii.) 

But whether this appears as one, or several murders in the 
other returns, we cannot discover. The information upon these 
matters should have been trustworthy, and not resting on un- 
certain reports. Again, we find no notice of offences committed 
out of England, but tried here. It is only a year or two ago, 
that five men, out of seven or eight, were executed at once at 
Newgate, for murder on the high seas; it is easy to see how 
greatly this one case would affect the proportion of murderers 
in the year in which it occurred, with that of the preceding 
and subsequent years. 

There is another subject on which very useful information 
might have been given; we allude to convictions of lesser 
offences upon trials fot higher offences. It is very desirable to 
ascertain how the power to convict of such lesser offences 
works, and a return of such convictions would form, as far as 
it went, a fair ground for forming an opinion upon it. It is 
especially desirable to learn how many acquittals of wounding, 
&c., with intent to murder, take place, as in the last session it 
was proposed to confine the punishment of death to cases 
where the jury found an intent to kill. Ou# experience leads 
us to think, thait a return of the number of these cases would 
create no small astonishment. There are no cases in which 
juries so frequently err as those, in which an intent constitutes 
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a part of the crime, and so many erroneons acquittals have 
occurred in cases of this kind, that we have almost come to the 
conclusion that juries, in many instances, fail to understand 
the real bearing of the question they have to try. But we are 
not certain that these acquittals may not, in part at least, have 
arisen from the power to convict of a minor offence. In cases 
of forgery, and obtaining money by false pretences, if we mis- 
take not, juries much more frequently convict, although an 
intent to defraud must be proved, than in cases of wound- 
ing, &c., with intent to murder, or even with intent to 
do grievous bodily harm ; and it may be that the power in the 
latter cases to convict of a minor offence, may be the cause of 
the greater number of acquittals of the higher offence, especially 
where the severity of the punishment may weigh on the minds 
of the jurymen. In cases of child murder, there can be little 
doubt that the convictions for concealing the birth are fre- 
quently caused by the reluctance juries feel to subject the 
mother to capital punishment. 

We heartily rejoice that the bill of last Session did not pass, 
as we are entirely convinced that it would have produced the 
most mischievous consequences. In the worst murders it 
rarely happens that the evidence does more than establish the 
fact that the prisoner caused the death, and this is often proved 
with very great difficulty, and to make it necessary to prove 
an intent to kill in addition, could only lead to erroneous 
verdicts. The common law rule, that when the prisoner is 
proved to have caused the death, it lies upon him to prove 
anything which reduces the offence, is clearly right. He must 
always know all the facts — his own acts, and especially the 
motives for them, lie peculiarly within his own knowledge ; 
and not only so, but the only other person whose knowledge 
could, in any case, have been equal to his own, is put out of 
the way, and by* the prisoner's own act. It was, therefore, 
not only contrary to the rule of the common law, but to right 
reason also, to throw the burthen of proving an intent to kill 
on the prosecutor; and if in the cases of wounding with 
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intent to murder, where the injured person is called as a 
witness, the acquittals are, as there can be no doubt they are> 
very frequently erroneous, it cannot be questioned that more 
wrongful acquittals would take place where the injured person 
was dead, if an intent to kill were necessary to be proved by 
the prosecutor. 

At present where an indictment contains charges of greater 
and lesser offences, it is the regular course to leave alHhe ques- 
tions to the jury at the same time. It has occurred to us 
whether a change in this practice might not be made with 
advantage. If it were provided that the jury should be first 
charged to try the most serious offence, and required to find 
their verdict as to that before they were charged with the lesser 
offence, it .would probably cause them to consider that charge 
more carefully than is the case under the present practice, and 
it might lead to more satisfactory verdicts. It might, no 
doubt, lead to the necessity of giving the prisoner's counsel a 
second address to the jury in some cases ; but these would 
probably be few, as an acquittal of the greater offence is 
generally all that can be hoped for by the counsel for the 
prisoner. In former times a second indictment was found for 
an attempt to commit any felony, where the proof failed to 
show that the felony had been completed. A conviction 
may now take place for an attempt on an indictment for the 
offence, and the alteration we have suggested in the practice^ 
would still leave the practice much better than it formerly 
was. 

Although these observations may not fall strictly within 
the scope of this article, yet they seem so nearly connected 
with it, and so important, that we have not hesitated to insert 
them. 
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Art. VIL— bribery AND CORRUPTION AT 
ELECTIONS. 

To the Editor of the Law Magazine and Law Review. 

O IR, — About two years ago you published an article by Mr. 
^ Christie on the best means of preventing and repressing 
electoral corruption. A general election was then supposed to 
be imminent, and, in memory of the past transgressions of free 
and independent possessors of the sufirage, the learned author 
recommended us to place corrupters and corrupted among the 
criminal classes, and to send a few voters, demonstrably v^nal^ 
in company with bribe^fiering senators, actual or potential, into 
penal servitude or imprisonment with hard labour, just ** pour 
encourager les autres." But this suggestion was not received 
with any great degree of favour. It was feared that with 
public opinion in its then state, a criminal prosecution would 
be but a sorry sham, and the verdict of a jury either an 
exemplification of wilful blindness, or, at best, an occasional 
display of judicial severity, which would seem unjustifiable 
when contrasted with a multitude of instances of acquittals in 
the face of evidence equally clear, and which in other matters 
would be deemed indisputably convincing. 

It was hoped, however, that the ventilation of the subject 
had done some good. Repeated discussions had drawn atten- 
tion to it, and indignant denunciations of bribers and bribees 
had so often been uttered by pure-minded patriots and vene- 
rable patres conscripti, that it was thought the consti- 
tuencies would, for very shame, forsake their old sins, and 
stedfastly purpose to lead a new life. Even the veteran. Lord 
Brougham was so far led away by this expectation that when 
presiding over the 1865 meeting of his favourite Social Science 
Association, he expressed his belief that, in the election which 
was then just over, the instances of corruption had been few ; 
and, impliedly complimenting his friends and fellow labourers 
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on the share they had had in bringing about so happy a result, 
he urged them to continue their exertions in the same field, 
until the last taint of the evil leaven had been eliminated from 
the electoral lump. 

It is needless to dwell upon the details of that painful and 
revolting process by which we have been so effectually dis- 
illusionised. Briefly to state an opinion pretty generally 
entertained, we may say that there are not wanting those who 
think that more contests were decided by the use of corrupt 
means in the general election of 1865, than in any similar 
struggle since the passing of the Reform Act. Petitions 
and rumours of petitions were abundant beyond precedent 
before Parliament met, and when the time for presentation 
came, the number of members whose seats were threatened 
was so large, that something like eight or ten per cent, of our 
newly-elected representatives sat in peril of being unseated 
by the action of the committees. Of course most of these 
were "squared" by the election agents of the two great politi- 
cal parties : the Conservative petition against the return for 
bumdrudge being withdrawn on condition that the Liberals 
should not seek to unseat the members for Pocketborough, 
and should be content not to claim the seat for the city of 
Moneylove. But still there remained a very (numerically) 
respectable residuum. A number of places were doomed to 
have their political sins brought into remembrance in the 
Commons' committee rooms; and in addition, Lancaster, 
Totnes, Yarmouth, and Eeigate, were to earn for themselves 
an evil fame, and to give to the session of 1866 a long- 
enduring and disgraceful notoriety. 

The committees, on the whol^ were rather indulgent. Mr. 
Mills lost Northallerton simply because one of his supporters 
had become tenant of a field at less than a rack-rent, and Mr. 
Forsyth failed to keep his hold on Cambridge through a strict, 
and, as many thought, an inaccurate interpretation of an old 
Btatute, while Messrs. Paget and Morley were unseated for 
nialpractices for which their opponents were mainly responsible. 
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But the members for Yarmouth were declared duly elected^ 
the prayer of the Halifax petitioners was refused, and the 
doubtful antecedents of candidate and constituency were not 
allowed to prejudice the title of Wakefield, or of Mr. Leatham. 
But what the committees had shrunk from doing themselves^ 
they have since done by other hands. They appointed four 
sets of commissioners, by whose labours, a number of unex- 
pected and unprecedented revelations have been given to 
the world. In sorrow and in shame, those who love 
their country and value its reputation, have been compelled 
to read the story of corruption, as told by its agents and 
beneficiaries. Slowly and unwillingly have they been 
compelled to admit the utter and almost hopeless abandon- 
ment of the implicated constituencies to practices which 
ought not to be named amongst the citizens of a free 
country. And, unhappily, the virus seems to pervade in almost 
equal degree, boroughs of every class, and voters of every 
order. In Lancaster, we have the good, quiet, old-fashioned 
county town, with a population of 10,000, a constituency of 
919 ten pound householders, and 401 freemen ; a place with a 
great amount of prestige, with a large surrounding of resident 
gentry, and no overpowering influence by which voters may 
be constrained, yet with a constituency so sordid that the 
Commissioners were quite agreeably surprised when they found 
they could make up a baker's dozen of untainted ones on the 
register. Totnes, on the other hand, is a small and decaying 
borough, with 4,000 inhabitants, and about 346 electors, who 
value the suffi-age so highly, that few of them can be induced 
to sell it for less than £100, unless, indeed, the vote market is 
dull, and candidates unfairly combine to drive down the price. 
In Yarmouth we have a large and thriving sea port, with 
36,000 people, and 1,487 electors, many of whom, in the words 
of a suggestive note to the lately published electoral returns, 
** attach some importance to the possession of a vote." In 
plain English, 550 out of these 1,487, in the opinion of one 
who ought to know, have no principles but their pockets, ai^d 
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are ready to sell themselves, like beasts in the shambles, at a 
market price, varying from £10 to £20. And then comes 
Reigate, a flourishing, rapidly-growing, metropolitan suburb, 
yet constituting, in some respects, the most discreditable case 
of all, for there " first-class mechanics," in constant work at 
good wages, actually pollute their hands, stain their souls, 
discredit their class, and dishonor their country, by refusing 
to vote without a paltry payment of 305. or 40^., because they 
think a man ^^ has a right to be paid for his vote.'' But artizaqs 
are not to be biamed alone. Again and again have the various 
commissions had persons of education and position, farmers 
with large holdings, tradesmen with good businesses, and 
others of the same order before them, confessing themselves to 
have taken bribes in common with the lowest, meanest, basest, 
and vilest rapscallion, who can just manage to keep a house 
over his head and himself upon the register. 

This universality and ubiquity of corruption, is in some sort 
its worst characteristic, because it produces that deadening of 
the community's moral perception of the mischief, which lies 
at the root of all the difficulties encountered in devising cura- 
tive or suppressive measures. Dirt, disease, and want are to 
be found everywhere, but as these are physical evils, we can 
get society to Something like unanimity in dealing with them, 
without compelling every member of the great unwashed to put 
himself under the pump, or sending the pauperii et indigentes 
to enforced labour, in the manner advocated by Mr. Carlyle, in 
his Latter-Day Pamphlets. Nor, though crime is almost as 
universally diffused as either of its three associates which we 
have just mentioned, do we pause and ponder favorably over 
Draconian proposals for its repression, any more than we look 
leniently upon a laxity of practice which secures its perpetra- 
tors almost entire immunity. To do battle with dirt, we have 
an army of scavengers and nuisance inspectors ; with disease, 
sanitary and medical officers ; with want, poor-law guardians, 
relieving officers, and benevolent societies ; with crime, police- 
men, magistrates, and gaolers, almost beyond our powers of 
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arithmetic to number. But the peculiar difficulty of dealing 
"with bribery is the very indulgent manner in which it is 
regarded^ alike by Parliament^ press, and public. In part it 
may be this arises from the nature of the oflfence, i^^hich is, 
according to circumstances, an almost profane vending of a 
birthright for a mess of pottage, or an error which, in appear- 
ance, at least, leans to virtue's side. To take £10 or f 15 from 
the illustrious stranger at Yarmouth, or to get ten or twenty 
times as much from Mr. Mum at Totnes, is, of course, a very 
shabby, sordid, reprehensible, and contemptible proceeding ; 
but it is quite another thing to vote for the man or the side 
which is the lawyer's best client, the tradesman's best customer, 
the workman's most liberal paymaster, though each of these 
reasons is as truly corrupt, as the coarser and more shameless 
agencies of which we have heard so much lately. The Totnes 
silversmith, whom " nd one would dare to insult by offering a 
bribe," but who voted with the side that bought his plate, and 
got his son a situation, is only a sample of a large class who like to 
have the bribe nicely wrapped up, so that nobody can reproach 
them with exactly the same degree or kind of venality, which 
is laid at the door of more miserable electoral sinners. And 
then comes another order of bribees : those who vote for the 
man who can bring a new railway to the town, start a fresh 
and a subsidised line of steamers from the port, establish a 
mill, sink a mine, or in any other of a thousand and one 
different ways, " do good to the place," by promoting its 
interests, supporting its charities, or building its churches. 
But making every allowance for what is excusable, or even 
equivocal, there would yet remain quite sufficient solid and 
substantial balance of bare and brazen bribery, whether by 
benefits conferred, or threatened injuries not inflicted, to give 
scope for repressive and remedial legislation, if it were only 
possible to hit upon an expedient which should be effective 
without being cruel. Yet, nevertheless, the evil goes on, not 
only undiminished, but continually and rapidly increasing. 
Why is this ? 
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By many earnest and able labourers in the cause of social 
science, we are told the cause is in the inaction of the legislature. 
Corruption continues, they assure us, because acts of parliament 
are not sufficiently stringent, and their penalties not sufficiently 
severe. Make giving or taking a bribe felony ; send corrupters 
and corrupted to the Old Bailey for trial, to the model prison 
and the convict gang for punishment, and you will first scotch 
and then kill the serpent. 

Lord Brougham has more than once lent to this proposition 
the weight of his great name, and has repeatedly pressed it 
upon public attention. But venturing with the utmost diffi- 
dence to differ from his lordship, there are those who think 
that this is like reversing the . natural order of things. In 
other matters we begin with an admission of the enormity of 
the crime, and then apportion the punishment accordingly. 
For tampering with a cheque, which may involve the loss of a 
few pounds, we send prisoners into penal servitude, while for 
mining female virtue, even under circumstances of the greatest 
villainy, if unaccompanied by actual violence, the law provides 
no punishment whatever. The reason is, that the one offence 
admits of easy proof, and the risk of allowing it to remain 
unpunished appeals directly to the self-preserving instincts of 
every body, while the other may be a heinous sin or a venial 
indiscretion, according to circumstances, which cannot be cor 
rectly appreciated or satisfactorily dealt with by human laws. 
Wisely, therefore, the criminal jurist does not attempt to 
legislate upon this subject, but leaves it to be dealt with simply 
as a question of abstract morality. If parliament would in the 
same mapner leave bribery alone, its inaction would be at least 
comprehensible. But, unfortunately, it will neither abstain 
from meddling, nor will it act in such a way as to prove its 
sincerity. That it has no real desire to repress bribery, is 
shown, not only by the decisions of committees, but by the 
laws which parliament has passed, and which it is always 
touching and tinkering, without in any degree removing the 
evil. For instance^ the exhibition of flags and banners has 
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been strictly prohibited, but the facility with which constitu- 
encies may be corrupted has in no degree been diminished. As 
Mr. Serjeant Pulling has shown, in his learned and able papers 
on this subject, which have appeared in previous numbers, 
statute after statute has been passed, with the hope of lessening 
the evil by checking expense, removing temptation, or ren- 
deriug the penalties more severe. But all appears to be worse 
than useless. The expenses, which were to have been cut 
down, are now higher than ever* The removal of temptations 
to employ large numbers of electors as standard bearers and 
messengers, has only served to strip the practice of thus 
retaining them of its thin disguise, and to make the bribe 
giving open which was formerly colourable and covert. As 
for the increased severity of the penalties, that cannot be sup- 
posed to have had much effect, seeing that only the solitary 
conviction which has taken place is that of Mr. Leatham, for 
misconduct at the election of 1859 ; but inasmuch as two trials 
of his opponent, Mr. Charles worth, proved abortive, the Home 
Office could not find it in its heart to punish one delinquent only, 
so that as the Conservative had escaped by the disagreement 
of the jury, the Liberal was saved by entering a nolle prosequi 
Are we then to sit down hopeless, and despairingly surrender 
the destinies of the country into the hands of venal voters, such 
as hold the balance of power at Yarmouth, or make up the 
entire constituency at Lancaster and Totnes ? By no means. 
Still, if we are to derive any benefit from legislation, we must 
make up our minds to a thorough remodelling of our machinery 
for trying and punishing these offences. At present, bribers 
and bribees alike may fairly conclude, from the difficulties 
thrown in the way of proving their offence, that the legislature 
really desires it to go unpunished. Alone of all persons charged 
with illegal acts, the offender against electoral purity is held 
entitled to at least a triple conviction. Theoretically, of 
course, he may be dealt with like any other transgressor, but in 
practice, the course is usually as follows. The wealthy but 
not scrupulous candidate who has '* plenty of go in him," and 
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who knows ^^ bow to make the money fly," brings bis most 
powerful persuasives down in bis portmanteau, or sends it into 
the borougb by some '^ good and safe man." It speedily becomes 
known that " money is to be spent," and in all probability, the 
other side follows suit. Both parties being then in pari delicto^ 
there is a very good chance that, whatever be the result, the 
whole affair will be hushed up. But, as we frequently find, there 
are some candidates and their friends who feel so sore at being 
defeated, that they do not mind proclaiming their own sins for 
the sake of exposing those of their adversaries. Frequently^ 
too^ the candidate acts under the honesty but ill-founded 
belief that his side was not to blame; — ^that either they 
did not bribe at all, or only bribed when driven to it by 
their unprincipled opponents. And so the petition goes on. 
The most corrupt of the constituency, those who clamoured 
for money at election time, are now perfectly ready *^ to 
sell " the man who bought them, the consideration now 
being, the prospect of a week or two's stay in town on a 
liberal allowance for expenses, and the certainty that if the 
sitting member be unseated, they will have another opportunity 
of prostituting their electoral selves. The case is heard in 
committee ; — ^a tribunal occasionally, at least, composed of men 
only too conscious of their own peccadilloes to be hard on those of 
other people. And to mend the matter, they make their law 
as they go along, by a sort of judicialrule of thumb so un- 
certain, that no one can venture to predict from the decisions 
of one committee that another, with precisely similar facts, 
will not arrive at a diametrically opposite conclusion. 

However, let the case be heard. Let it be proved incon- 
testably that fifty voters have been bribed in the most shame- 
lessly open manner. The result will ordinarily be the simple 
unseating of the member, the issue of a new writ, and the 
enjoyment of a fresh opportunity by the self-same venal voters 
of making a market of their share in the government of the 
nation. If, however, the case be an exceptionally bad one, a 
commission will be issued, the whole constituency will be 
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examined, and disclosures as full as they are revolting will be 
made. The practised and shameless ones, the apostles of 
corruption, the generals in the army of bribery, will either come 
forward unblushingly, and even gloryingly, to make a clean 
breast of what they have done, or they will hold hoje and comer 
meetings to concert among themselves how much truth shall 
be told and how much perjury committed ; who shall own to 
having voted for a consideration, and who shall ^^ be firm" 
when giving a purely imaginary narrative as a sober and 
serious statement of something that actually occurred. 

The Commissioners, like so many father confessors, grant 
plenary absolution to almost everybody. But there are some 
half-dozen or so who are exceptionally bad — fellows, who have 
lied and perjured themselves, or suborned others to do the 
same. These are selected as examples. At an inordinate 
expense, they are tried in their own county, perhaps for 
mere bribery, or it may be for perjury. The evidence against 
them is so clear and conclusive, that in any other matter a plea 
of guilty would be the best generalship. But this is a mere 
electioneering affair — an offence committed when party -feeling 
ran high, when everything was fair, and each man was doing 
the best he could for his party. The trial lasts one, two, or 
three days. Evidence is given which makes an acquittal 
impossible without imputing perjury to the witnesses. Every 
one feels that the prisoner is guilty, but nevertheless, every- 
one feels that he will be pronounced innocent. The jury 
retire and return, after a prolonged absence, to say, either that 
they cannot agree, or that the prisoner is not guilty. The 
long-drawn proceedings come to an end, and nothing remains 
but to pay the bill and point the moral. 

Briefly let me attempt the latter work. If repressive 
measures are to be of any use whatever, we must provide 
different machinery from that which we now employ. The 
House of Commons must part with its much-abused right of 
deciding all matters connected ^with its own elections. The 
formalities of committee-rooms must cease to be the only rules 
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important to be observed during these inquiries, and the will 
of the chairman for the time being must no longer be the sole 
standard and test of the law on the subject of the inquiry. 
Instead of bringing witnesses from all parts of the country to 
Westminster, to see Life in London at the candidate's expense, 
let the investigation be conducted by means of a commission 
sent down to the inculpated constituency, whose members 
should have all the powers of judges at Oyer and Terminer. 
The chances of spiriting away those who are to prove the 
case will be thereby lessened, and there will be greater chance 
of getting at the whole truth when the evidence is given 
before men conversant with the law respecting it, skilled in 
the employment of means for testing and sifting it, free 
from the bias which sitting members almost necessarily feel, 
and presiding in a public court, held in a place where every 
witness is closely watched, and liable to be confuted by his 
political opponents at any moment. This local jealousy and 
personal animosity may not be a very elevated agency to rely 
upon, but it is one which has been found of infinite service 
during the progress of the recent inquiries. And seeing that 
the decisions of committees are proverbially varying and un- 
certain, while the verdicts of juries on offences of this class 
have seldom been warranted by the evidence, we would make 
the Commissioners the sole judges, both of law and fact, 
whether affecting the candidates or their supporters. 

Let, as now, a single clearly proved act of bribery deprive 
the member of his seat, but let not inquiry stop simply because 
the petititioner has succeeded in his immediate object. Let 
the Commissioners have the fullest powers for prosecuting the 
mvestigation to any extent they may deem necessary, and let 
them hold the fate of voter as well as member in their hands. 
Let us abandon alike the cumbrous machinery now employed 
to secure a conviction, and the undiscriminating severity 
with which we occasionally visit entire constituencies, when, 
for the venality of a sec^on, we suspend or destroy the 
franchise of their more pure-minded and patriotic townsmen. 
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Let bribery, once proved against an elector, ipso factOy dis- 
qualify him for voting, either for life or for a term of years, and, 
if thought well, let the Conmiissioners have a discretionary 
power to add fine or imprisonment to this inevitable punish, 
ment. It may be, however, that the necessity for going 
to this extremity will seldom arise. The disqualification, 
certainly, immediately, and irrevocably following proof of 
participation in corrupt practices, would be the great deterring 
instrument, for it would convince those who wish only to be 
wooed and won by sordid means, that the risks consequent on 
taking a bribe were too great to be incurred. A check would 
thus be given to that progressive debasement of the consti- 
tuencies which seems only too probable a consequence of the 
rapid increase of wealth in certain classes, and of the pecuniary 
value of a seat in parliament to promoters of banking, financial, 
railway, and other commercial schemes. To accomplish this 
great end, to roll back the advancing tide of corruption, to 
raise the tone of public opinion, and to increase the efficacy of 
legislative means for combating the evil, would be to do the 
state some service, and to arrest our national progress towards 
that state of decay which Rome reached, and of which a 
great writer has said, that the republic was ruined by those 
who first gave its citizens treats and largesses. For it 
must be confessed, that, after a period of comparative purity, 
we have of late years been sliding back towards that low 
level on which we stood when, Franklin wrote of a general 
election as a time when "the whole venal nation was at 
market, ready to be sold for about seven or eight millions, and 
perfectly willing to be bought by the very devil himself, if he 
would but give half a million more." Nor, though happily the 
whole nation has not yet reached a state of such profound 
debasement, are there wanting places in which an earnest 
reformer of public morals in this particular, would share the 
fate of Cato when he " suasit in senatu, ut lex f erretur, qua 
designati magistratus, si nullum haberent accuffatorem, ipsi 
cogerentur judicio jurato se offerre, atque ibi rationem reddere 
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parati magistratus." A similar expedient has been suggested 
in our days^ but it has been generally thought that, though the 
candidates themselves might be able to make the declaration, 
those who had bribed on their behalf might keep things quiet 
until a session or two after the declaration was made, and then 
would be able so to work on the member's wish for re-election, 
as in most cases, to secure an ultimate reimbursement for 
illegitimate expenses from the honourable gentleman himself, 
even if there were no liberal and self-forgetful friend to provide 
the money, and so save a good deal of trouble to all parties. 
But if the expedient were successful, we may be sure that at 
Yarmouth, Lancaster, Reigate, Totnes, and we know not how 
many other places, there would be reason to write of him who 
started it, " candidatos offendit, magisque mercenariam mul- 
titudinem," and possibly also that ^' Itaque, quum mane Cato 
progrederetur ad tribunalem magna manus incurrens obstrepuit 
ei, convicia ingessit, lapidibus incessit; ut a tribunali diffugerent 
omnes, ipse Cato a multitudine impulsus jactatusque dsegre 
eva8eri:t in rostra." And the motives for this violence might 
with equal truth be left to be stated in the words of Plutarch, 
*^ At candidati omnes malo fluctuabant ancipiti, quod quisque 
hinc tiraeret largiri nummos, hinc vereretur, ne, si id fecisset 
aeliu?, decideret a magistratu." 

I remain. Sir, very truly yours, 

FKAS. TURNER. 



Art. VIIL— recent LEGAL APPOINTMENTS. 

THE legal consequences which flow from a change of 
ministry are always of interest to the profession, and 
those which the recent change has produced, both in England 
and Ireland, have been of more than usual importance. The 
highest office on the bench and the highest offices at the bar, 
are of course necessarily involved in such a proceeding ; but 
both at Westminster and Dublin further effects have resulted 
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from the going out of one ministry and the coming in of 
another^ which we have recently witnessed. In Scotland the 
necessary changes are confined to the law-officers of the Crown, 
and do not affect the bench ; and in the instance now referred 
to, no such collateral results as have been experienced in West- 
minster Hall and the Four Courts, have disturbed the serenity 
of the Parliament House.. 

The English appointments, we may take upon us to say, have 
been most satisfactory to the profession. Nothing could be 
more proper than that the great seal should be again entrusted 
to Lord Chelmsford. When, in 1858, he was made Lord 
Chancellor, doubts were entertained as to the manner in which 
one, whose fame had been achieved at the Common Law Bar, 
would acquit himself as an equity judge; but the result 
proved that these doubts had been uncalled for. Since he 
left office in 1859, his judgments in the House of Lords 
have still further advanced his reputation as a lawyer. 
No man was ever more lucid in the statement of his arguments 
and views than Lord Chelmsford. We have had many more 
learned and profound lawyers, but few who could set forth 
their opinions oh any legiJ question in a more clear and 
intelligible manner. His abihty as a nisi prius advocate was 
universally acknowledged, and he was equally distinguished 
when at the bar by the manner in which he conducted an 
argument in'banc. The qualities which he has shown as an 
appellate judge, were only such, as those who knew him had 
anticipated ; and whether he may be destined to occupy the 
woolsack for a longer or shorter period, it may be confidently 
expected that his judicial reputation will be proportionately 
enhanced. 

The appointment of Sir Hugh Cairns as Attorney-General, 
was, under the circumstances, almost a matter of course. No 
one has ever doubted his great ability as a lawyer, and his 
efficiency in the House of Commons made him invaluable to any 
ministry. No less deserving was Mr. Bovill of the position 
which he has attained as Solicitor-General. His successful 
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career at the bar, and his popularity with the members of his 
circuit and the bar generally, rendered his appointment highly 
satisfactory to the profession. No man ever more fairly and 
honourably earned the important position of Solicitoi^General 
than Mr. Bovill ; and whatever fortune may have in store for 
him, we are persuaded that he will be found qualified for any 
office to which he may be called. 

With respect to the circumstances which led to the vacancy 
on the bench, which has been filled up by the appointment of 
Sir Fitzroy Kelly as Lord Chief Baron of the Court of Ex- 
chequer, we must be allowed to express a sincere wish that 
anything similar may never again occur. When a judge feels 
himself incapacitated for the proper discharge of his duties, he 
ought to retire at once, and not to wait for a change of ministry, 
or any party or political contingency. The proceeding to which 
we refer was scarcely fair to the bar, and it was certainly not 
satisfactory to the public. But as regards the appointment of 
Sir Fitzroy Kelly, we may venture to say, that it has been 
unanimously approved of by the profession. His great ability, 
the high position which he occupied at the bar during so many 
years, and. the kindness and courtesy which he invariably 
showed towards all the members of the profession with whom 
he was brought into contact, have rendered his elevation to 
the bench as popular as any other we have ever known. The 
only cause of regret must be, that he was not appointed to a 
judicial office at an earlier ^period in his career. But however 
much we may feel this, we have entire confidence that he will 
discharge in a thoroughly efficient manner the duties of his new 
position. Over-subtlety and over-copiousness were the faults 
of Sir Fitzroy at the bar, and these would be still more serious 
faults on the bench. Those, however, who have had opportu- 
nities of meeting him in consultation, know how readily he 
could seize the main features of a case, how quickly he could 
grasp the true bearing of facte, and how skilfully he could 
thread his way through any legal complication. The patience 
and attention, also, which he brought to the consideration 
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of any matter that came before him, are weQ known to 
all. These qualities, we make no donbt, will shine out 
conspicuously on the bench ; and it will be found, we feel 
confident, that the method which he too much followed at the 
bar, of making cTerj possible point, and leaving nothing unsaid 
that could be said, was only adopted by him from his great 
anxiety for the interests entrusted to him. We may be very 
sure that on aU occasions he will ^ve an attentive and patient 
hearing to the bar, and that, as a rule, he will only interrupt 
counsel, arguing in banc^ for his own information, or for the 
purpose of saving the time of the court. We are equally 
convinced that he will in no case allow himself to be carried 
away by any prejudice or feeling in the discharge of his duty 
as a judge ; that he will interpret and apply the law in a calm 
and scrupulous manner ; and that, whenever he has to exercise 
a discretion, it will be done in an impartial and liberal spirit. 
The only danger is lest from his desire to lay everything fairly 
before the jury, he should be led into too great prolixity in 
summing up ; but against this tendency we have every con- 
fidence that he will endeavour to guard himself.* 

The appointments in Scotland were, of course, provincial 
in their character, and determined pretty much by provincial 
considerations ; but they were such as were generally expected 
in that part of the island, and the only distinct dissatisfaction 
they have created among the legal profession has been confined 
to disappointed candidates and their friends. Mr. George 

* Since the above was in type, the resignation of Sir J. L. Knight 
Bruce, and the new appointments consequent thereupon have taken 
place. We may well congratulate both the public and the profession 
on the acceptance by Sir Hugh Cairns, of a seat on the Bench as one of 
the Lord's Justices of Appeal. No man could be better qualified for 
such an office. Whatever sacrifice Sir Hugh Oaims may have made, 
' we trust that he will find he has received no small compensation in 
haying attained a position of great dignity and usefulness, where he will 
be perfectly at home, and where his fine legal intellect will have ample 
scope. We need scarcely add that he carries with him to the Bench, 
the best wishes of the profession. The appointment of Mr. Bolt as 
Attorney-General, has received universal approbation, and there is 
only one opinion as to the very handsome manner in which Sir W. 
Bovill has acted. 
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Patton^ who has been appointed Lord Advocate^ was pre- 
eminently the man of his party to fill that office. He passed 
to the bar in 1828^ about the same time with Lord Deas and 
Mr. James Anderson^ Q-C, and his name is the single name 
on the list of the faculty of advocates, between the names of 
these two. He has had a large juridical and forensic experience 
and is a man really learned in law and in other departments 
of human knowledge and culture besides law. Few members 
of our Scotch bar have so much power as he has of rising 
into flights of oratory which are sometimes really eloquent and 
brilliant. His style of speaking could easily have been adapted 
for the pulpit, and in that field wduld have gathered laurels more 
easily than at the bar. FersonaUy, he is a most pleasant, 
agreeable gentleman, and is so much liked by his professional 
brethren of all parties, that his defeat at Bridgewater, after 
bis appointment to office, was regretted most undisguisedly and 
sincerely by the whigs of the parliament house of Edinburgh, 
and it is pretty certain that if they had been voters at Bridge- 
water, he would not have been defeated by the man or the 
money that did it. A seat in the House of Commons is not 
necessary to his tenure of office, but it will be for the advantage 
of Scotland should he obtain one, for it will give an oppor- 
tunity of carrying out such legal reforms as may have occurred 
to him in the course of his long career, or that may be 
suggested to him by others. 

The new solicitor-general is Mr. Edward Strathearn Gordon, 
who is also the right man in the right place. He passed to the 
bar in 1835, and has always had a high average practice. 
Being a highland man, he has been greatly trusted and 
supported by his Celtic fellow-countrymen, sometimes in very 
curious ways. For example, shortly after he became an 
advocate, he was defending a prisoner at Inverness. The 
evidence was clear against the accused, but the jury acquitted 
him. An intelligent juryman shortly afterwards gave the 
rationale of the verdict, ** You see Maister Gordon is a nice 
young lawd, and he is frae oor country; we maun cncoorage him." 

E 2 
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Mr. Gordon, however, deserved encouragement, for other 
than considerations of clanship. He is a clear, acute reasoner, 
rather too cautious, perhaps, and afraid of speculation ; but 
distinctly an able and prudent man, erring, if at all, on the 
safe side. 

The new advocates-depute or crown counsel, who prepare 
indictments and conduct prosecutions, under the direction of 
the lord-advocate and solicitor-general, and who alone represent 
the crown on circuit, are Mr. Archibald Broun, who was called 
to the bar in 1838 ; Mr. John Miller, who was called in 1842 ; 
Mr. James Adam, who was called in 1849 ; and Mr. K. B. 
Blackburn, who was called in 1846. The first is the nephew 
of Sir W. Rae, once lord-advocate, and is himself the author of 
some well-known justiciary reports, and the last is the brother 
of the ex-M.P. for Stirlingshire, and ex-chairman of the Edin- 
burgh and Glasgow Bailway, once an influential man, though 
now somewhat pushed into the shade by various accidents. 
The other two are men who have their merits alone to thank 
for their position, unless it may be the strong will and adequate 
sense of public duty of Lord^Justice Clerk Inglis, who, when 
he was lord advocate, first appointed them to the oflSce of 
advocate-depute. 

The sheriffdom of Perth, one of the best in Scotland, which 
was left vacant by the promotion of Mr. E. S. Gordon to tliC 
solicitor-generalship, has been filled up by the translation of 
Mr. John Tait from the same office in the counties of Clack- 
mannan and Kinross. Mr. Tait, who has been fifty years an 
advocate, is a brother of the Bishop of London. The office 
vacated by him has been filled by the appointment of 
Mr. George Monro, who passed to the bar in 1827. He was a 
distinguished Aberdeen student in his youth, and is an accom- 
plished man of a refined metaphysical turn of mind. He has 
waited long for a public appointment, but fortunately he has 
obtained it at last. But the advent of his party to power has 
come too late for some of the ablest of its old men, and of these 
may be named Mr. George Graham Bell, who has been shut 
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out by time from the bench, though his talents entitled him to 
it better than the majority of those who now sit on it. Mr. 
Hamilton Pyper is another of these victims of fate. Three 
and-twenty years ago he just missed being elected professor of 
Scots law, when the late John Shank More, a very dull man 
in comparison, was preferred by his brethren of the bar. He 
has been working and waiting in his profession since 1817, and 
that was his best chance. 

The crown agent changes place with the government. He 
ifl at the head of an office (which has no analogue in England). 
To that office all criminal investigations are reported by the 
county procurators-fiscal, so that they may be laid before the 
lord-advocate and his deputes ; and by this means the work 
.which is done by coroners' inquests in England (and a great 
deal more) is privately done in Scotland. The new crown 
agent is Mr. Thomas Graham Murray, W. S. He has the 
reputation of being one of the most able and sagacious men in 
his branch of the profession in Scotland, and, indeed, he has 
few equals in any branch of it. The same may be said of 
Mr. Edmund Baxter, W. S., who has very recently been 
appointed auditor of the Court of Session, or taxing-master of 
the costs for which decree is pronounced by that coui-t. 

The office became vacant by the resignation of Dr. John 
Hunter, of Craigcrook (a grandson of Dr. Hunter, of 
St. Andrews, the once celebrated Scotch philologist), who 
resigned on account of ill-health, greatly to the regret 
of the profession, and of many literary men who are his 
friends. He obtained his appointment through the influence 
of Lord Jefirey, with whom he was connected by marriage, 
and with whom he used his influence for more than one 
man of letters, and among them for John Keats, who, but 
for him, would probably never have obtained Jeffrey's praise. 
He has himself devoted his leisure hours to the accomplish- 
ments of literature, and has attained them to an extent that 
will always be. rare among lawyers, even though they should 
be more profitable than they have ever hitherto been. Yet he 
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ftlwsjs disduuved Ids irlooiiie dnties effidentlj^ dull as it must 
have been for him to decide between agents squabbling about 
whether 61. 8dL should be aUowed for a letter or 3^. 4<f., and 
the like. He had a capadons ready memory, great natural 
shrewdness, no superfluous knowledge of law, but a pretty 
distinct firm grasp of useful principles, and being ahnost entirely 
inconvincible, he always acted consistently on his own judg- 
ment, which was in the main a very sound one. The only 
complaints made against him were by country agents, who 
grumbled that he taxed away their accounts to nothing, and 
allowed nearly all the pay to the Edinburgh agents, while they 
did nearly all the work. But he was not to blame for this. 
He merely applied rules that he did not create. The real 
blame lies at the door of that absurd principle of Scotch law^ 
which holds it to be contra bonos mares for the country agent to 
partake of the profits of the Edinburgh agent, and so get fairly 
paid for his work. 

Before proceeding to review the Irish legal appointments, 
consequent on the change of government, it will be well to 
remind the reader of the points of distinction between the 
higher offices across the channel and those connected with 
English law. The quantity of business of all kinds transacted 
by all the Irish superior courts, including circuit business, has 
been carefully estimated, according to the published Judicial 
Statistics, at one-sixth of that transacted by the English 
courts ; while the number of judges of the superior courts is 
slightly larger in Ireland. This striking disproportion is 
seldom commented on, for very evident reasons. Successive 
governments find it convenient to have magnificent rewards at 
their disposal, wherewith to quicken the zeal of their frequently 
eloquent, and always serviceable, allies of the Irish bar. The 
profession itself (which largely influences the Irish press) has 
every motive for not desiring to abolish, or curtail the number 
of well paid employments, which must, at some time or other, 
inevitably be filled up from its own ranks. The English 
members of Parliament, on the other hand, are ignorant of the 
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details, and the general public indifierent about them; and 
there is as yet no section of financial reformers among the Irish 
Members, and no party of genuine economists among the 
public in Ireland. Not a criticism has ever appeared in print 
concerning, for example, the o£Sce of Lord Justice of Appeal, 
created but a few years since, and to which a salary of five 
thousand a year is attached, while the number of appeals 
entered for hearing during the year 1865 did not amount to 
fifty. Few remarks are ever made on the scanty amount of 
work done by the law courts in Dublin ; and the only candid 
exposure of the over-paid and half-employed splendours of the 
Irish Judicial system, was made, not by the late Royal Com- 
mission of Enquiry (which in truth suppressed the matter), 
but by an able and experienced ex-official,* who residing in 
England, was beyond the reach of all such influences as would 
otherwise have in all probability prevented the facts from 
coming to light. 

Thus we find that the Irish Common Law Bench is regarded 
chiefly as a safe and very lucrative retreat for ex-politicians ; 
and their deficiencies in professional knowledge are little 
remarked, where the amount of work is small indeed in pro- 
portion to the hands to which it is committed, and where 
questions involving points of law are argued before several 
judges. 

When the Irish Chancellorship became vacant in June last, 
there was the utmost difficulty experienced by the new adminis- 
tration in finding a tolerable successor to the able, if not brilliant. 
Equity Judge (Brady), who has been the Whig Chancellor of 
Ireland, with few intervals, for periods together falling little 
short of twenty years. Mr. Whiteside, M.P., had perorated 
from the front opposition bench for many years, and clearly 
deserved anything that Lord Derby had to bestow ; but his 
practice, even when at its largest, had been entirely before 
juries. For weeks no solution of the difficulty could be dis- 

^ * Mr. M. Savage, writing in an early number of the ** Fortnightly 
Beview/' on the Irish Jurisprudence Establishments. 
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covered ; and at length, as a temporary measure, the great seal 
was committed, much to his astonishment, to the Bight Hon. 
F. Blackbome, who has ably filled many high offices in his 
time, but cannot, at the age of eighty-four or thereabouts, be 
expected to render the State further service of value. The 
office of Lord Justice of Appeal in .Chancery, which was 
vacated by this promotion, was offered to, and at first accepted 
by the Right Hon. J. Napier, whose single drawback, a defect 
in hearing, was not in his opinion such as to prevent the dis- 
charge of judicial duties. It is honourable to Mr. Napier, that 
when a public outcry arose, he at once withdrew into private 
life, thus enabling Lord Derby to offer a most desirable post to 
a gentleman who has long been virtually at the head of the 
Lrish bar — the Bight Hon. A. Brewster. Here, it must be 
confessed, was a rare instance of " promotion by merit," for 
while Mr. Brewster's political views are liberal-conservative, 
he has never rendered any important service to any party, and 
has never sat in Parliament. Of his appointment no complaint 
can be made, except by those extreme politicians, of a class by 
no means extinct in Lreland, who regard party-services as alone 
worthy of being estimated. It is universally believed in 
Ireland that this appointment is, in Mr. Brewster's case, but a 
stepping-stone to the higher position of Chancellor. 

The change of government further involved certain changes 
on the common law bench. The venerable Lord Chief Justice 
Lefroy, at the age of ninety-two, was glad to resign ; and his 
example has been followed by Mr. Justice Hayes, who suffers 
from ill-health. Both these learned judges, being ardent Con- 
servatives, were willing to aid the government in the difficult 
task of adjustment of rewards and places. Mr. Whiteside, 
as a matter of course, became Lord Chief Justice, and no 
more will the . House of Commons resound with his fluent 
and telling denimciations of liberal policy, or echo those 
.humorous sallies which redeemed his oratory from the fate 
which its prolixity and narrowness would otherwise have 
obtained for it. It would be dangerous to hazard a prediction 
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as to the prospective fame of Lord Chief Justice Whiteside. 
His short-comings as a lawyer may be concealed by his readi- 
ness of grasp^ and neutralised by his forcibility of invention ; 
while a long and active career in Parliament^ and some expe- 
rience in State prosecutions^ must have given him a consider- 
able insight into those mysteries of constitutional and Crown 
law which it must be henceforward his peculiar duty to 
expound. The other vacancy in the Court of Queen's Bench 
is filled by the appointment of Mr. J. George, Q.C., for many 
years member for the county of Wexford. Let us hope that 
the description of him given by a friendly journalist is correct, 
and tha^ he is a competent lawyer, and was formerly in some 
practice in his circuit. Were Mr. Roebuck, Q.C.9 or Mr. 
Walpole, Q.C., placed on the English bench, there would be 
a complete analogy, for Mr. George has been unknown in the 
precincts of any of the courts of justice for half a generation. 
The new justice of the Queen's Bench evidently regards the 
ehange as a happy deliverance from parliamentary duties, 
and as the attainment of the long-desired and easy life of a 
country gentleman, varied by frequent trips to Dublin in term 
time. His valedictory address to his constituents contains the 
following remarkable passage, which more than confirms our 
estimate of the labours undertaken by an Irish common law 
judge:— "My. connection with the county of Wexford has 
happily not terminated, and I can, as an owner of property in 
the county, discharge its duties, and as a frequent resident 
continue to enjoy my social privileges among you." 

The new administration must be regarded as unfortunate in 
losing so .quickly the services of the able lawyers and speakers 
whom they had secured as their first law officers. Mr. J. E. 
Walsh, the Irish Attorney-General, after a parliamentary 
career of only eleven days, has accepted the office of Master 
of the Rolls, vacant through the death of the Right Hon. T. 
Cusack-Smith. The law officers for Ireland, finally arranged 
as we write, will be the following: — Mr. H. Morris, M.P., 
Attorney-General, and Mr. H. E. Chatterton, Q.C., Solicitor- 
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GeneraL The former of these gentlemen was called to tlie 
bar in 1849. He is one of the junior silk gowns, and has an 
increasing practice at Nisi Prius. It is generally doubted 
whether mental acuteness, and acknowledged talent for broad 
joking (in the most mellifluous of west country brogues) would 
alone have lifted their possessor to the first place at the bar, 
had he not the advantage of a very safe seat for the notorious 
borough of Galway. Nor is it any secret that Lord Derby 
was willing to procure, at all risks, a member of the Roman 
Catholic persuasion for a law oflScer, by way of demonstrating 
the commencement of a more enlarged policy in religious 
matters. Mr. Chatterton, the new solicitor-general, is as yet 
unknown beyond the range pi the courts, but his conservatism 
is beyond suspicion, and his steady progress to the first rank 
of the bar — ^the fair result of ability and industry — ^and his 
reputation for all good qualities that may adorn life, combine 
to fit him for the distinguished honour of representing his 
university in Parliament, and for any subsequent promotion 
that may be within his reach. 



Art. IX.— on A PEOJEOT FOR AN INTER- 
NATIONAL CODE. 

(We publish^ by permission^ the following able address bgMn. 
David Dudley Field, of New York, delivered at the late 
Manchester Meeting of the National Association for the 
. Promotion of Social Science,) 

MR. PRESIDENT and Gentlemen,— Standing for the first 
time before the members of this Association, I must 
begin by making my acknowledgments for the honour which 
you conferred upon me some years ago by electing me a 
corresponding member. Though I have not been able to take 
part in your meetings, I have felt scarcely less interest in 
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them than if I were present, and even take to myself a portion 
of the self-congratulation which the actual participators must 
have felt. If I have not contributed to your Transactions, I 
have been an humble sharer in the fame which the contri- 
butions of others have won. 

The distinction which your association has earned is, how- 
ever, the least of its honours. The good which it has done in 
stimulating inquiry, concentrating opinion, and combining 
efforts towards the improvement of the law and the education 
and health of the people, would be a sufficient reward for all 
your labours, even if no distinction had been obtained. 

The scope of your labours is not confined to your own 
country; it extends to every part of Christendom. So 
intimate is now the connection between all Christian nations, 
that the social progress of one is sure to be felt more or less in the 
others. More especially is this true of your country and mine. 
We are bound together by so many ties that, forgetting for 
the present all things else, I will only think of the good we 
may do each other, and the spirit of kindliness we may both 
promote* 

The particular subject to which I am to bespeak your 
attention is international law. In discoursing of it my purpose 
will be to answer, so far as I may be able, these questions :— 
1. What is that which is called international law ? 2. Who 
made it? 3. Who enforces it? 4. Are any changes in it 
desirable ? 5. If so, how can they be effected ? 

Law is a rule of property and of conduct prescribed by 
sovereign power. In strictness, therefore, there is no such 
thing as a human law binding the nations, since they have no 
human superior. They may, however, as they have in part 
done, agree among themselves upon certain rules, both of 
property and of conduct, by which they will pledge themselves 
to regulate their own conduct towards each other and the 
conduct of their citizens respectively. These rules form what 
is called sometimes international law and sometimes the law of 
nations. Neither expression is precisely accurate. There is a 
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body of rules^ more or less distinctly stated^ by which nations 
profess to comport themselves in their relations with each 
other; but they are not laws^ nor are they imposed upon 
nation85^ nor yet are they international. They are laws only in 
each state, so far as they are promulgated by the sovereign 
power of that state, and they serve international purposes. 
Take, for example, a. treaty concluded between the United 
States and Great Britain ; when ratified and promulgated by 
the treaty-making power in the two nations, it becomes a rule 
for both, by virtue of their compact, and a rule in each nation 
for.its own citizens, by virtue of the promulgation by its own 
sovereign authority. For want, however, of a better designa- 
tion, and adopting the suggestion of Bentham, publicists and 
statesmen now generally refer to this body of rules as inter- 
national law. If the word law is to be retained, I should have 
thought the expression public law, or the public law of the 
world a better one. 

Who made these rules, or this international law, if you so 
call it, is explained by the definition which I have given. It 
was made by the nations themselves, either through express 
compact with each other, or through general practice, that is 
to say, by treaty or by usage. Publicists, I know, looking 
beyond the rules so made or sanctioned, have sought in those 
moral precepts by which nations, not less than individuals, 
ought to be governed in their intercourse with each other, for 
guides in other circumstances ; and statesmen and diplomatists 
have often fortified their arguments by reference to such 
opinions, and it has thus frequently happened that those pre- 
cepts have been gradually adopted into the usage of nations. 
These views of the publicists are, however, to be regarded 
rather as suggestions of what ought to be the conduct of 
nations in particular circumstances than as a statement of 
established rules. They are ei^titled to the same weight in 
the decision of national disputes as a treatise on natural law is 
entitled to in the decision of a case by the courts of America 
or England. 
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Some writers are in the habit of treating the law of nations 
as if it were something above the nations, and having an 
authority superior to their will. In our late civil war, for 
example, it became the practice of certain persons to speak of 
the law of nations as a guide or warrant for the executive in 
the conduct of the war^ bejond the constitution and paramount 
to acts of Congress. This, I apprehend, was a mistaken view. 
The law of nations is only such because each individual 
nation adopts it, and so far only as it is thus adopted. It is 
legally, I do not say morally, or without just complaint from 
other nations, competent for any nation to reject the whole 
or any part of it, so far as its own citizens are concerned. The 
Parliament of England might enact, if it would, that no 
English court should decide, and no English subject act in a 
particular manner, even though that manner were enjoined 
by the law of nations, as understood by the whole body of 
Christendom. 

Who enforce the rules, thus made or sanctioned, and known 
as international law f The nations themselves, first by apply- 
ing them as occasion requires, to litigants in the national 
tribunals, and secondly, by punishing the nation which in- 
fringes them, in such nations as nations may punish each 
other ; that is to say, by non-intercourse, or by force. The 
controversies respecting captures by land or sea, and the ques- 
tions concerning the responsibility of individuals for the viola- 
tion of private rights, are of course determined by the courts, 
and where the municipal law is silent, international usage is 
the rule of decision. When a question arises between nations, 
it is debated and arranged between themselves, or submitted 
to arbiters, or decided by force. 

The next question will lead us into a large discussion. Are 
any changes desirable in these rules of international obligation ? 
The slightest acquaintance with the disputes, which have 
arisen, and do now constantly arise, between nations, will con- 
vince us that the rules themselves are fuU of uncertainty and, 
in many respects, defective. If we make for ourselves an 
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examination, even incomplete, of the subjects which fall within 
the scope of international law, we perceive at once how many 
of them are uncertain or require revision. Within it are em- 
braced all the rules which should govern the relations of states 
with each other, in peace and in war. All of them spring from 
the intercourse of nations. If a people shut themselves up 
from others, as the Chinese attempted to do, building a wall 
between themselves and their neighbours, there can be no inter- 
national law, as there can be no international relations. That 
condition, however, is unnatural and irrational. Man is a social 
being, and his nature impels him to intercourse with all the 
family of man. Whether this intercourse is demandable as a 
right, and if so, when and by whom and upon what conditions 
and how it should be carried on are the first questions which 
present themselves. From intercourse, as from a source, spring 
the rights and duties of those who carry it on, making it neces- 
sary to determine how far they who pass from one country to 
another retain their own nationality, and to what extent they 
subject themselves to the jurisdiction of the country into which 
they enter. Hence arise the questions respecting the right of 
foreigners to liberty of religion, residence, and trade; their 
obligation to civil or military service ; the liability of their pro- 
perty to taxation or other imposition, and its devolution when 
they die. Traffic brings with it contracts. These are to be 
expounded and enforced in different nations, and between the 
citizens of aU. Thence comes that department of jurisprudence, 
which, under the general title of the Conflict of Laws, has 
engaged so many minds and led to such profound investigations. 
The intercourse of nations is public or private. The former is 
carried on by embassies, legations, and consulates. Here is 
required a large body of rules declaring the rights and duties 
of public ministers and consuls, with their attendants, their 
reception, residence, functions, and immunities. When private 
persons, pass from one country to another, they go either for 
transient purposes or for permanent residence. In the latter 
case, there arise two opposite claims; on one hand that of 
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expatriation, and on the other that of perpetual allegiance. 
Fugitives from one country into another, what are their privi- 
leges ? Hence the practice of extradition, as modified by that 
right of asylum, which, older than Christianity, has been 
exalted by its spirit and precepts, and which it is the honour- 
able boast of your country and mine never to have violated or 
rejected. The instruments of intercourse by sea, ships, and 
those who navigate them, and they who pass and re-pass with 
them, and that which they carry, the control of them on 
the ocean and in port ; all those are to be regulated by that 
body of rules of which I am speaking. Next are those rights 
of property which, acquired in one country, should be recog- 
nised and respected in another ; tiie title to personal chattels, 
and the title, quite as good in my opinion, to the products of 
the mind ; inventions for which patents are commonly issued ; 
and writings, for which the law of copyright provides, or 
should provide, a sanction and a guarantee. Then tiiere are 
the subjects of weights, measures, money, and postal service, 
which fall within the scope of international regulation. Pas- 
sing from direct intercourse between nations to their rights, 
exclusive or concurrent to things outside of themselves, we 
come to the subjects of the free navigation of the ocean, the 
fisheries, the discovery and colonisation of islands and con- 
tinents, and the right of one nation to an outiet for itself 
through the close seas or rivers of another. After these 
various topics regarding the relations of nations in a state of 
peace, we come to those of a state of hostility. Force or con- 
straint is applied in tiuree ways: one by non-intercourse, 
another by reprisal, and a third by war. I will speak only of 
the relations in war. First, in respect to intestine, or civil 
war ; when and how far may other nations interfere, and when 
may interference go so far as to recognise a new nation out of 
the fragments of a broken one, and what is the effect of the 
separation upon the citizens of the different parts of the 
dirided nation and upon the citizens of other states ? Then in 
respect to foreign war, when it is justifiable, what must be 
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done to avoid it^ and what formalities must precede it ? And 
when it comes^ what must be the conduct, first of the bellig- 
erents and then of neutral nations ; and in respect to the 
former who maj attack, who and what may be attacked, and in 
wliat manner may the attacks be made? Those questions* 
being answered, embrace the whole subject of belligerent 
rights. But into what an infinitude of subdivisions do these 
topics divide themselves ; explaining to what extent it may be 
truly said, that, upon the breaking out of a war, all the 
citizens of one belligerent state become the enemies of all the 
citizens of the other ; what may be done by one side to the 
citizens and property of the other, including the seizure and 
confiscation of debts or other property ; how the persons and 
property of the en«my found in a country in the beginning o^ 
a war may be treated ; whether private citizens without com- 
mission from the government may assail the enemy ; whether 
it be lawful to take or destroy private property on land or sea; 
whether all kinds of public property may be taken or destroyed ; 
how public buildings and monuments of art are to be treated ; 
what is the effect of war upon pending contracts ; an({ what 
future traffic may be carried on between the citizens of the 
belligerent nations. Then, when we proceed to consider the 
conduct of armies towards each other^ what are the rules of 
honorable warfare, what strategems are allowable^ the proper 
treatment of prisoners, the disposition of spies, the flag of 
truce, the armistice, and the exchange of prisoners of war; 
all these are subjects of international regulation. Turning 
from belligerents to neutrals, we come to consider what are 
the rights and what the obligations of the latter ; what are 
the conditions of a true neutrality ; what is a just blockade, 
and the effect of it ; what things are contraband of war ; and 
to what extent a belligerent may be supplied from neutral 
territory. When a state departs from its neutrality, and 
becomes an ally, the rights wluch then attach to her and arise 
against her, form another department of the rules which deter- 
mine the relations and the rights of states. 
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This rapid and imperfect enumeration of the principal 
subjects embraced within the scope of international law^ will 
suggest to those who are conversant with them, the uncertainty 
which hangs about many of them, and the need of numerous 
amendments. Let us refer to some by way of example. Take 
the case of recapture at Bea. America has one rule, England 
has another, whilst France, Spain^ Portugal^ Holland^ Denmark, 
and Sweden have each a rule different from either, and different 
from each other. It was in reference to such a case, that Sir 
William Scott, that great Admiralty judge, whose judgments 
command respect for their ability, even when they do not win 
assent to their conclusions, was obliged thus to speak : ** When 
I say the true rule, I mean only the rule to which civilised 
nations, according to just principles, ought to adhere ; for the 
moment you admit, as admitted it must be, that the practice of 
nations is various, you admit that there is no rule operating 
with the proper force and authority of a general law." Take 
the question respecting the effect of a declaration of war upon 
the persons and property of an enemy found in the country at 
the time. How important that it should be settled beforehand 
by a uniform rule. And yet the practice of nations is various, 
more various, even, than the nations themselves ; for in the 
same nation the practice has varied with the interest or caprice 
of rulers. You had a controversy with the Great Frederick 
about the confiscation of the Silesian loan. The seizure of 
French ships in your ports, upon the rupture of the peace of 
Amiens, and the detention by Napoleon of English subjects 
found in France, produced an immense amount of suffering, 
which might have been in great part avoided by the establish- 
ment beforehand of a proper rule. What articles are contra- 
band of war ought to be settled and everywhere known. But 
you do not agree with us respecting them ; you do not agree 
with most of the continental nations. There must, however, 
be some rule founded upon just principles, to which intelligent 
and impartial publicists and statesmen would give their assent, 
could they but approach the subject in a time of peace, undis- 
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turbed by passions and enmities. The vexed questions re- 
specting the right of neutrals to send goods by the ships of 
a belligerent, or to carry the goods of a belligerent in their 
own neutral ships — questions illustrated by the formulas, '* free 
ships, free goods," and " enemies' ships, enemies' goods " — ^are 
matters in which the trade of the whole civilised world is 
interested, and yet how unsettled 1 The obh'gations of a true 
neutrality, what are they ? Do they permit the supply to a 
belligerent of ships and munitions of war ? Do they require a 
neutral to prevent the fitting out and sailing of ships ? Do they 
require a neutral to disarm and arrest bands of professed travel- 
lers or emigrants w^o are seeking to pass the border, with the 
real intent of making a hostile incursion ? Take the case of the 
Alabama^ to which I refer for no other purpose than illustra^ 
tion. Here is a case where all the people of my country think 
that you are responsible for the damage done by that vessel. 
Your own people, I am told, are of a contrary opinion. Ought 
such a question to be in doubt ; or rather ought there to be any 
such question at all ? The security of property and the peace 
of nations require that there should be none such hereafter. 
Then there are grave questions respecting the doctrines of 
expatriation and allegiance, which have given rise to some 
misunderstanding already, and which may give rise to greater 
misunderstanding hereafter. It is time that the conflicting 
claims of ancient monarchies on the one hand, and of young 
republics on the other, were, if possible, reconciled. You have 
in the list of topics for discussion on this occasion that of the 
extradition of criminals as aiFected by the right of asylum. 
This is a subject which requires you to assert the right of society 
to protect itself against crime, and the right of humanity to an 
asylum from oppression. You have also in the list the subject 
of copyright. This is a matter properly to be determined by 
international regulation. We need a uniform rule, binding 
upon all Christian countries, and affecting not only the subject 
of copyright, but that of patents for inventions, money, weights, 
and measures. 
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I might continue this list to a much greater length. There 
is the question of the right of search^ which has already given 
rise to angry disputes, npt yet quite settled ; there is the ques- 
tion of the right of nations inhabiting the upper banks of 
rivers or the shores of inland seaa to an outlet to the ocean ; 
both of them greatly needing a just and ready settlement. 

What might not be done for the prevention or mitigation of 
that greatest scourge of the human race, war? First, by way 
of prevention. Let us suppose that the Governments of Eng- 
land and America were to commission their wisest men to 
confer together and discuss a treaty, for the express purpose of 
preventing war between them. Can there be a doubt, that if 
these representatives should come together, animated solely by 
a love of justice and peace, they would agree upon a series of 
mutual stipulations, which, without compromising the dignity 
or independence of either country, would make it extremely 
difficult to fall into open war without putting one party or the 
other BO completely in the wrong as to subject it to dishonour ? 
Whatever those stipulations might be, whether providing for 
an arbitration before an 'appeal to arms, or for some other 
means of adjustment, the same stipulations which had been 
inserted in a treaty between our two countries could be inserted 
also in treaties between them and others. Is it too much to 
hope that by this means the time may come when it will be 
held impious for a nation to rush into war without first resort- 
ing to remonstrance, negotiation, and offer of mediation ? Sup- 
posing, however, war to become inevitable, and two nations at 
last engaging in actual hostilities, how much may be done in 
favour of humanity and civilisation, by adding to the rules 
which the usages of nations have established for mitigating the 
ferocity and distress of war. Could not private war, and war 
upon private property, be for ever abolished ? Could not more 
be done in the same direction as that taken by the late con- 
ference at Geneva, which produced such excellent effect during 
the last contest in Germany, in exempting surgeons and nurses 
from capture ? Could not the sack of a captured city, or ih^ 
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leading to Indiscriminate fire and slaughter^ even of women 
and children — the aim should be^ while not diminishing the 
efficiency of armies against each other^ to ward ofF their blows 
as much as possible from all others than the actual combatants. 

How can these changes, so desirable in themselves^ be 
effected ? I answer, by the adoption of an international code. 
Every consideration which serves to show the practicability 
and expediency of reducing to a code the laws of a single 
nation, applies with equal force to a code of those international 
rules which govern the intercourse of nations. And there are 
many grave considerations in addition. The only substitute 
for a code of national law, an imperfect substitute, as I think 
it, is judiciary or judge-made law. This is tolerable, as we 
know from having endured it so long, where there is but one 
body of magistrates having authority to make it. But when 
the judges of each nation, having no common source of power, 
and not acting in concert, make the laws, they will inevitably 
fall into different paths, and establish different rules; and 
when they do, there is no common legislature to reconcile their 
discrepancies or rectify their rules. Indeed, if there is ever to 
be a uniform system of international regulations made known 
beforehand, for the guidance of men, it must be by means of 
an international code. 

How can such a code be made and adopted ? Two methods 
present themselves as possible ; one a conference of diplomatists 
to negociate and sign a series of treaties, forming the titles and 
chapters of a code ; the other the preparation by a committee 
of publicists of a code, which shall embody the matured judg- 
ment of the best thinkers and most accomplished jurists, and 
then procuring the sanction of the different nations. The 
latter method appears to me the more feasible. The difficulties 
in the way will arise not in the labour of preparation, but in 
procuring the assent ; yet great as are these difficulties, and I 
do not underrate them, I believe they would be found not 
insurmountable, and that the obstacles and delays which the 
rivalries of parties and the jealousies of nations would inter- 
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pose, would finally give way before the matured judgment of 
reflecting and impartial men. The importance of the work is 
80 great, and the benefits that will result from it in promoting 
beneficial intercourse, protecting individual rights, settling dis- 
putes, and lessening the chances of war, are so manifest, that 
when once a uniform system of rules, desirable in themselves, 
is reduced to form and spread before the eye, it will commend 
itself to favour, and the governments, which, after all, are but 
the agents of the public, will, must at last, gire it their 
sanction. 

Let us suppose this Association to make the beginning. 
There is no agency more appropriate, and no time more fitting. 
You might appoint at first a committee of the Association to 
prepare the outlines of such a code, to be submitted at the next 
annual meeting. At that time subject this outline to a careful 
examination ; invite afterwards a conference of committees 
from other bodies ; from the French Institute, the professors 
of universities, the most renowned publicists, to revise and 
complete that which had been thus prepared. The work 
would then be as perfect as the ablest jurists and scholars of 
our time could make it. Thus prepared and recommended, it 
would of itself command respect, and would inevitably win its 
way. It would carry with it all the authority which the names 
of those concerned in its formation could give. It would stand 
above the treatise of any single publicist ; nay, above aU the 
treatises of all the publicists that have ever written. 

Is it a vain thing to suppose that such a work would finally 
win the assent, one by one, of those nations which now stand 
in the front rank of the world, and which, of course, are more 
than others under the influence of intelligent and educated 
men? The times are favourable; more fci,vourable, indeedj 
than any which have occurred since the beginning of the 
Christian era. Intercourse has increased beyond all precedent, 
and the tendency of intercourse is to produce assimilation. 
When they who were separated come to see each other more 
and know each other better, they compare conditions aiid 
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opinions; each takes from each; and differences gradually 
lessen. Thus it has happened in respect to the arts^ and in 
respect to laws^ manners^ and language. In a rude state of 
society, when men are divided into many tribes, each tribe has 
a language of its own ; but as time melts them into one, a 
common language takes the place of the many. Your own 
ii^land furnishes a familiar example of the influence of inter- 
course in blending together different elements and forming a 
united whole. This tendency to assimilation was never before 
so strong as it is now, and it will be found a great help towards 
forming a uniform international code. The tendency towards 
a unity of races is another element of immense importance. 
Germany will hereafter act as a unit. Italy will do likewise. 
In America no man will hereafter dream of one public law for 
northern and another for southern states. Even the asperity 
which always follows a rupture between a colony and the 
mother country will give way before the influence of race, 
language, and manners, so far as to allow a large conformity of 
disposition and purpose, though there cannot be a re-union of 
governments. The relations between America and England 
are, or were till lately, softening under this influence ; and if 
Spain Is ever governed by wiser counsels, she will make friends 
of her ancient colonies, instead of continuing to treat them as 
enemies, and will confer on them benefits, rather than wage 
war against them. 

Would it not be a signal honor for this Association, rich 
in illustrious names and distinguished for its beneficent acts, 
to take the initiative in so noble an undertaking? Would 
it not be a crowning glory for your country to take it up 
and carry it on? Wearing the honours of a thousand 
years, and standing at the head of the civilisation of Europe, 
England will add still more to her renown, and establish 
bombardment of a defenceless town be for ever prohibited! 
Might not such transactions as the storming of Magdeburg and 
San Sebastian, and the bombardment of Valparaiso, be made 
violations of the laws of war ? Could there not be a great im- 
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proYement upon the rules which provide for the proper treat- 
ment and exchange of prisoners ? What^ indeed, might not 
be effected if an earnest effort were made to lessen to the 
utmost its evils before the passions become aroused bj the 
actual conflict of arms. Discarding at once the theory that it 
is lawful to do everything which may harass your enemy, with 
the view of making the war as short as possible — a theory 
worthy only of savages, and carried out to its logical conclusion, 
a new title to the respect of future ages if she will perform 
this great act of beneficence. The young republic of the 
West, standing at the head of the civilisation of America, 
vigorous in her youth, and far-reaching in her desires, will 
walk side by side with you, and exert herself in equal measure 
for so grand a consummation. She has been studying during 
all her existence how to keep great states at peace, and make 
them work for a common object, while she leaves to them all 
necessary independence for their own peculiar government. 
She does this, it is true, by means of a federative system, 
which she finds best for herself, and which she has cemented 
by thousands of millions in treasure and hundreds of thousands 
in precious lives. How far this system may be carried is yet 
unknown. It may not be possible to extend it to distinct 
nationalities or to heterogeneous races. But there is another 
bond less strict, yet capable of binding all nations and all races. 
This is a uniform system of rules for the guidance of nations 
and their citizens, in their intercourse with each other, framed 
by the concurring wisdom of each, and adopted by the free 
consent of all. Such an international code, the public law of 
Christendom, will prove a gentle but all-constraining bond of 
nations, self-imposed, and binding them together to abstain 
from war, except in the last extremity, and in peace to help 
each other, making the weak strong and the strong just, 
encouraging the intellectual culture, the moral growth, and the 
industrious pursuits of each, and promoting in all that which 
is the true end of government, the freedom and happiness of 
the individual man. 
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Art. X.— extract FROM A LETTER OF LORD 
BROUGHAM TO THE EARL OF RADNOR. 

'^ rriHE last session offers a sad blank to the friends of Socia} 
J- Science and Law Amendment^ who have also sustained 
great losses in Sir Charles Hastings, father of the able Secretary 
of the Association, and Lord Glenelg, than whom I never knew 
better and few abler men. The blank has been occasioned 
chiefly by the long debates on law reform ; and we have to 
rejoice only in <5ne effect of those debates, the resolution of 
both Houses of Parliament 'that executions ought to be per- 
formed, not before the multitude, but privately in prison. 
We have to rejoice also in the speedy publication of that great 
orator. Lord Pluoket's speeches, and we ought also to note 
the important discussions upon corruption at elections arising 
out of the reports of commissions upon the subject issued by 
the House of Commons. The proof of extensive bribery 
seems complete, and if the House of Commons really wishes to 
put a stop to it, there is but one way, as all pecuniary penal- 
ties are insufficient. Surely the desire to give and receive 
bribes cannot be greater than [was at Liverpool the love of 
slave trading, which no fines, or the loss of ship and cargo 
could extinguish; but when my Act of 1811 made it felony, 
the slave traders would not run the risk of transportation, and 
the execraUe traffic was extinguished. Let it be clearly 
understood that if a candidate or his agents were sent to the 
treadmill, we should hear no more of bribery, and the ques- 
tion is whether the Commons really wish to prevent it or not. 
The tenth meeting of the Social Science Congress was re- 
markable for the great assemblage of j^the working^xlasses at 
Manchester. Six thousand of these met together, and although 
the newspapers, except the local ones, took no notice of that 
meetings it was of great importance and highly satisfactory. 
There could not be a doubt that this important body of men 
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were'Jhostile to all proceedings of a violent nature for securing 
a rise of wages^ and that they regarded the threats of indi- 
viduals in connection with strikes in the same light as violence. 
It must be observed, that the reform debates having led to no 
measure, were fruitless to their avowed purpose ; but that the 
strong disposition of the working classes, as well as those above 
thera, to an amendment of the law as regarded the elective 
franchise, was testified at a great meeting held in December^ 
1830, where the general acceptance of household suffrage was 
agreed to by all classes, and would have led to the admission 
of the better class of workmen as well as others. It is to be 
lamented that so important a proposition was not acted upon, 
and that reform in its safest shape has been indefinitely post- 
poned. It must be added that, at the Manchester Congress, 
the strongest expression of opinion and feelings against war 
was most favourably received. While men will fight and slay 
their tens of thousands, the crime of murder, on the largest 
scale, must go unpunished and unrepented, that is to say, 
unpunished in this world ; but our Heavenly Father, bestowing , 
free will on His creatures, hath declared them accountable for 
its abuse, and administering justice in mercy towards the 
numbers deceived or compelled into the blood guiltiness. He 
condemns those who have betrayed or forced them as their 
accomplices or instruments, to the unspeakable and enduring 
torments of hell. I am quoting what was delivered at the 
Manchester Congress, from the chair of the Council^ and well 
received by the meeting." 
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[*#* It sliotild be understood that Notices of New Works forwarded 
to us for Beview, and which appear in this part of the Magazine, do 
not preclude our recurring to them at greater length, and in a more 
elaborate form, in a subsequent Number, when their character and 
importance require it.] 

The Law of Fixtures, with reference to Beal Property and Chattels 
of a Personal Nature ; to which is added the Law of Dilapidations, 
Ecclesiastical and Lay. Second Edition. By Standish Grove 
Grady, Esq., Barrister-at-Law, Kecorder of Gravesend. London : 
Wildy & Sons. 1866. 

There are two incidents belonging to a good work— one is its merit, 
the other the right time for publishiDg it. A second edition is, for 
the most part, a stamp' of honour which guarantees the value of such 
a book as that of Mr. Grady ; and the particularly useful manner 
with which the author has treated his subject, as well as the new 
law which always accumulates after a first edition, renders the 
present moment very appropriate for the new issue. There is a 
freshness, too, about the volume which makes this history of fixtures 
and dilapidations — ^in itself, we think, not without interest — still 
more attractive. And we deem it an additional advantage that the 
author has been able to revise his own work. It might, at first sight, 
be matter of remark that the laws of fixtures and dilapidations should 
be placed in alliance, but a very small amount of consideration will 
satisfy the reader of their near proximity, for the removal of fixtures 
at once raises the questions of waste and dilapidation; and the 
respective rights of landlord and tenant, the liabilities of tenant in 
fee simple and fee tail, and the legal and equitable remedies are not 
dissimilar when we come to look into both these heads. 

The preface to the second edition is worthy of attention, as it 
contains critical references to the American decisions on the points 
relating to fixtures ; but the author does not acknowledge much aid 
from them, *' in consequence of the want of uniformity or clearness 
of principle which characterises the decisions in the different states." 
(p. vii.) 

There is ^ clearness and precision in the arrangement of this 
work which makes it very acceptable to the student or general 
reader. The sections of the chapters contain the references to 
the chief heads arranged for discussion; each section is then 
subdivided, and each subdivision, after being set out at length, is 
treated of in separate paragraphs. This simplified consolidation is 
worthy of notice, if not of imitation. The chapter at the end 
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of the book, containing a practical suggestion as to the survey 
and valuation of dilapidations, is very useful. The section, like- 
wise, which speaks of emblements — ^a subject of sufficient diffi- 
culty to call for a modem Act of Parliament (p. 226)-— is well 
put together, and it is observable that the lay and ecclesiastical 
portions of the work are properly kept separate. Heirlooms and 
chattels in the nature of them, and the property in monuments, 
gravestones, tombs, and ornaments in a church, are interesting 
matters. '^ They are," says the author, who devotes some pages to 
them, «* a very peculiar species of property : they consist of goods 
and chattels which, but for some particular custom, would go to the 
executor of the owner." (p. 218.) We have, then, fixtures and the 
rights or titles incident to them ; the sale, transfer, and removal of 
them succeed, together with the legal procedure which belongs to 
each cause of litigation ; and next we have a full account of the law 
of dilapidations. An index, not analytical, but copious and well 
carried on from page to page, is a merit belonging to this under- 
taking which must not be omitted. 

We commend the book, not merely to the lawyer but also to the 
public. Of course, if a difficulty arises, the services of the profession 
must be called in aid, but when amusement is combined, as here, 
with information, such a treatise as this before us may be taken up 
by anyone and at any time. 

A Treatise on the Jurisdiction, Pleadings, and Practice of the County 
Courts in Equity. By Edmund Chisholm Batten, M.A., and 
Henry Ludlow, M.A., of Lincoln's Inn, Esqs., Barristers-at-Law. 
London : William Amer, Lincoln^s Inn Gate. 1866. 

There is no subject at present more deserving of the attention of 
the legislature and of the bar than the administration of law in the 
county courts. Inr the great majority of cases over which the juris- 
diction of these courts extends, there is no appeal from the decision 
of the judge who decides upon them in the first instance. It may 
be true that they are occasionally of trifling importance to the 
parties concerned. On the other hand, to tlfe majority of the suitors, 
who are of the poorer class, they are of great nioment, and the deci- 
sions thus pronounced afiect the existence of homes and the future of 
many lives. But the administration of law has a wider bearing than 
that which concerns the interest of the litigants in any particular 
case. It is necessary for the promotion of good citizenship and 
loyalty to the Crown and the institutions of the country that the law 
of the land should be fairly administered by every authorised tribunal. 
In many cases the vagaries of our county court judges are not a credit 
to the profession or the government. Some of these gentlemen carry 
out a law and practice of their own, decide upon principles of absolute 
morality, and not in accordance with legal authority, and hold courts 
which are only distinguished for loud talk between the litigants and 
the judge, and other great irregularities. There nnist be, ere long, a 
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commission of inquiry into the working of these courts. They have 
now been tried as an experiment for twenty years, and it is time that 
they should be remodelled and placed on a permanent and satisfac- 
tory basis. We hope that greater facilities will be given for appeals, 
either to the judge of assize sitting in chambers in each circuit town, 
or to some other tribunal. It is desirable that the judges should 
often change their circuits, and that there should be a bar at every 
important county court. Above all, care should be taken that good 
men should be appointed to the important position of a county court 
judge. 

Every member of the bar who writes a sound book for the 
guidance of the judges and practitioners in the county courts, 
deserves the thanks of the profession and of the public. Generally 
these gentlemen are called upon to act and decide without consulting the 
authorities that are in our legal libraries, and they are compelled there- 
fore to place reliance upon the text-books that they have in hand. 
The granting of an equitable jurisdiction to the county courts 
created a want for a good treatise on that subject, and this want 
several have attempted, with more or less success, to supply. 
We have looked over the different books that have been published, 
and we are decidedly of opinion the one of which Mr. Batten 
and Mr. Ludlow are the authors is the best. This treatise not only 
contains the Act, besides rules and schedule of forms, but also 
an elaborate explanation of those portions of equitable jurispru- 
dence which are extended to the county courts, with a reference 
to all the, leading cases and authorities. We have in the appen- 
dix the Trustee and other Acts that have any bearing upon this 
jurisdiction, and what is of considerable importance -for such a book, 
a very fair index. In this treatise, judges and practitioners will have 
a safe and complete guide to them in their new practice, and if they 
will have the good sense to be guided by the authors, we shall have 
every reason to congratulate the public and themselves. 

Report of the Proceedings of the Strand Union Board of Guardians, 
as to the Admission of Lady Nurses for the Sick Poor in Work- 
houses. London : Trubner and Co., 60, Paternoster Row. 1866. 

We have read, with mixed feelings of pleasure and indignation, the 
report above-mentioned. It is no small gratification to find such men 
as Mr. Storr shaking off the trammels of bigotry and sectarianism 
by which, unfortunately, too many Poor-Law Guardians, and other 
officials, willingly allow themselves to be hampered, who ignore the 
excellences of all persons who differ from them on religious matters, 
and impute the worst possible motives for all their '^ works of faith 
and labours of love." It is equally, if not still more, gratifying to 
find that there are now, in this country, a large and increasing number 
of Christian women — among whom we most readily count the Sisters 
of All Saints' Home, Margaret Street — whose largeness of heart, 
catholicity of spirit, self-denying charity, and unwearied energy, in 
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respect to the sick poor in our hospitals, infirmaries, and anion v^ork- 
houses, have won for them the admiration and gratitude of everj 
right-minded and unprejudiced person in the kingdom. 

We find from the report, now before us, that those excellent women 
have laboured most assiduously and successfully amongst the afflicted 
poor, in various parts of London, and there are appended to the report 
testimonials of the highest character, from medical men and others, as 
to the value and efficiency of their labours ; and we know, from other 
sources, that in several towns of both England and Wales, during the 
recent visitation of cholera, those '' ministering angels " fearlessly 
entered the abodes of the poor who were stricken with that malady, 
and there performed services which would put to shame the most 
arduous labours, in the cause of benevolence, of the best and truest 
specimens of the sterner sex; and all these services were rendered 
without money and without price, the only compensation being the 
love of doing good, and the pleasure of alleviating, to some extent, 
be it ever so small, the sufferings and sorrows of the poor. 

But these acts of kindness and works of mercy do not at all square 
with the notions of such men as Mr. Bull, Mr. Cornish, and other 
kindred spirits of the Strand Union Board. They, sharp sighted 
men as they are, see in all this *' the thin end of the wedge," which 
is to split tu atoms the good old Protestant institutions of the country. 
Those ladies who wear long black dresses and white hoods, and 
cany large black crosses, are women too akin to a certain Babylonish 
lady, to conciliate the favour of Mr. Bull, or secure the good opinion 
of the majority of his fellow guardians. True it is, that " the sick 
are robbed of their food and stimi^lants by the ordinary nurses," and 
in other respects are most improperly treated and scandalously neg- 
lected ; but what are those evils compared with the dangers of " pro- 
selytism," and the horrors of popery, to which the patients would be 
exposed by the ministrations of these Babylonish spinsters. Let the 
poor wretches drag on as best they may their miserable existence, 
deprived even of the scanty comforts and necessaries doled out to 
them by the Poor Law, and, as Mr. Storr alleges, " turn upon their 
side that they might the more quickly die." Any amount of suffering 
and privation, nay, death itself, is better for them than the services 
of the ^' ladies in black," crowned, as those services may be, with the 
most successful results to the poor patients themselves. 

We pity the stupidity while we reprobate the heartlessness of those 
men, and on the other hand, we rejoice there are such large-hearted 
benevolent spirits as Mr. Storr, who, though they see nothing to 
admire or commend in the peculiar vestments which those ladies 
wear, and have no sympathy with the religious views they hold, are 
ready to recognise their acts of self-devotion and charity towards the 
afflicted poor, and on their behalf, to accept with gladness and 
gratitude, their visits to the abodes of suffering and distress. 

We heartily recommend the subject so forcibly advocated by Mr. 
Storr, to the earnest consideration of all persons who are interested 
in the welfare of the inmates of hospitals, infirmaries, and union 
workhouses. 
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The Law of Fire Insurance. By Charles John Bunyon, M.A., of 
the Inner Temple, Esq., Barrister-at-Law. Author of '^ The Law 
of Life Assurance,** &c., &c. London : Charles and Edwin Layton, 
150, Fleet Street 1866. 

In meditating on the literary labours of members of the legal profes- 
sion, it has often occurred to us that a great debt of gratitude is due, 
both from students and practitioners in the law, to that class of 
gentlemen, who haye, by their perseverance and assiduity, furnished 
to the profession really good text-books on the subjects to which 
they haye given their attention. We say really good text-books, 
because there are many volumes coming from the hands of the 
printer, and professing to be text-books, which hardly deserve the 
name, and which, from the rude way in which we find undigested 
materials heaped together in them, are calculated rather to repel and 
disgust the reader with the subject treated of than insensibly to lead 
him on, as a really good text>book should, to take an interest in and 
actually to enjoy the perusal of the work. We are far from wishing 
to depreciate the labours of reporters, knowing, as we do from 
experience, how heavy a responsibility is cast upon them in reporting 
correctly the cases which illustrate the principles of the law 
by which the cases are governed, and which cases are to be 
a guide for the future in obtaining a just conception of the principles 
of the law as applied to new complications of facts ; but an author of 
a text-book, if it is to be a guide rather than a stumbling block, has a 
more difficult task before him when he undertakes to write a treatise 
on a*branch of the law to which he devotes his especial attention. 
As an example of a really good work of this kind we might refer to 
Mr. Gale's book on Easements, and in the same class may be placed 
Mr. Bunyon's volume on the Law of Fire Insurance, which is now 
before us. The importance of the subject we need not expatiate on, 
and Mr, Bunyon has treated it in a manner which its importance 
merits. 

The first chapter treats of the contract of fire insurance, and of the 
insurable interest; the second, as to who may be an insurer, and 
concerning licences, stamps, and per centage duties ; the third, as to 
the risk and the exceptions ; the fourth, of the proposal and policy, and 
general rules of construction ; the fifth, of the disclosure of material 
facts, of warranties and representations of the description, and of 
alterations ; the sixth, of the premium, its payment, renewal, and re- 
turn ; the seventh, of the loss and its adjustment ; the eighth, as to 
apportionment of losses, and joint contribution between co-insurers ; 
the ninth of the position of landlord and tenant, and of covenants to 
insure against fire ; the tenth, of the positions of vendor and purchaser, 
mortgagor and mortgagee, tenant for life and remainder-man, heir 
and devisee ; the eleventh, as to liability for negligence, and of the 
Hundred, for the destruction of property by acts of riot ; the twelfth, 
of statutory and municipal regulations for the prevention and extin- 
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gmshment of fires, — and there is a thirteenth chapter on the subject 
of arson. 

Mr. Bunyon has also given an appendix, containing abstracts from 
statutes in force, relating to insurances and the protection of property 
against fire, and a form of policy. 

A Treatise on the Law of Partnership, by Joseph Dixon, of Lincoln*8 
Inn, Esq., Barrister-at-law. London : Butterworths. 1866. 

There are very few branches of law more complicated and perplex- 
ing, in which rules are more remorselessly " eaten up by exceptions/' 
and in which distinctions more shadowy are allowed to divide one 
state of facts from another, than the Law of Partnership. It is, 
therefore, with considerable gratification that we find the subject 
treated by a writer of Mr. Dixon's reputation for learning, accuracy, 
and painstaking. Although Mr. Dixon's labours have been in some 
degree forestalled by the excellent treatise of Mr. Lindley, the dif- 
ferences between the two works are amply sufficient to justify Mr. 
Dixon in offering his own to the profession. Mr. Dixon's book is 
much smaller than Mr Lindley's ; and the ground occupied by it is 
less broad than that which Mr. Lindley covers. Mr. Lindley treats of 
the law as applied to public companies and to peculiar kinds of part- 
nership; Mr. Dixon cofines himself to private partnerships, and to 
the general law as it relates to these. Mr. Lindley's view of the sub- 
ject is that of a philosophical lawyer; Mr. Dixon's is purely and 
exclusively practical from beginning to end. He troubles himself with 
no theories, but simply offers to the reader a well-arranged and digested 
summary of the principles which the courts have established, and 
of the cases by whic^ they are supported and illustrated. We imagine 
that very few questions are likely to come before the practitioner, 
which "Mi. Dixon's book will not be found to solve. 

The subject is treated under the following divisions : — 1. What a 
partnership is ; 2, — the formation of the partnership ; 3, — the rights 
of partners among themselves ; 4,— -the rights of the partnership 
against third persons ; 5, — the rights of third persons against the 
partnership ; 6, — the rights and liabilities of quasi-partners ; 7,-^ 
dissolution of partnership. The third chapter is divided into 
sections treating of the property of the partnership, of the interest 
of the partners therein, of the shares of the partners in the partner- 
ship property, of their shares in the profits, of their duties to each 
other, of the conduct of the business, of their powers over their own 
shares, of their remedies against each other, and of their rights on 
the bankruptcy of one of their number. In the fourth chapter, the 
author considers, under separate heads, the effect of the bankruptcy 
of any of the partners, the effect of the death of a partner, and 
what persons are entitled as partners. The rights of third persons 
against the partnership are considered as they relate to the liability 
of partners for each other's acts, the discharge of partners, actions 
against partners, the rights of creditors on the bankruptcy of any 
partner. The liability of nominal partners, and of persons sharing 
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the profits are respectivelj considered in the next chapter ; the result 
of Mr. Dixon's enquiries under the second of these heads, being to 
satisfy him that the law has not been altered by the new Partnership 
Amendment Act, except in so far as, in the case of a lender of 
money and a vendor of a goodwill, it restricts the rights of the 
person interested in the profits against creditors of the person 
carrying on the business. 

In the last chapter, Mr. Dixon considers successively the causes 
and mode of dissolution, the mode of winding up the affairs, the e£Pect 
of dissolution upon the goodwill of the business, the lien of partners 
on the partnership property, the power of partners after dissolution, 
and the effect of tlie dissolution on the liability of the partners to 
third persons. 

This summary of the contents of the book, will probably satisfy the 
reader tfiat Mr. Dixon's treatment of his subject is tolerably exhaus- 
tive. Having already passed an opinion on the way in which the 
work is carried out, we have only to add that the value of the book 
is very materially increased by an excellent marginal summary, and 
a veiy copious index. 



The Practice of the Court of Probata in Common Form Business, by 
Henry Charles Coote, Esq., F.S.A., Proctor in Doctor's Commons, 
Author of " The Practice of the Ecclesiastical Courts, &c.," also a 
Treatise on the Practice of the Court in Contentious Business, by 
Thomas H. Tristram, Esq., D.C.L., Advocatein Doctors' Commons, 
and of the Inner Temple. Fifth edition. London : Butterworths, 
7 ,Fleet-street. 1866. 

The profession will be glad to welcome the publication of a fifth 
edition of this most valuable work. When the monopoly which the 
proctors and advocates enjoyed in Doctors' Commons was abolished, 
and the practice in probates and letters of administration was thrown 
open to the general profession, the uninitiated derived greater benefit 
and instruction from this book than from any other which was 
published for their guidance. It has become an acknowledged 
necessity in the library of every practitioner. Since the publication 
of the last edition, new rules have been promulgated for the Court of 
Probate, other regulations have been made by Acts of Parliament 
and an Order in Council, and the practice of the court has in some 
respects been altered and settled. These changes have been attended 
to. A more useful book than this we do not know, and we need not 
say more than that in this edition, the authors have done all in their 
power to increase its utility and secure its completeness. 
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Books Received. 

Ayckbourn's Practice of the High Court of Chancery. Eighth 
Edition. By J. Napier Higgins, Esq., Barrister-at-Law. London : 
Wildy and Sons, 1866. [This is a much improved edition of a very 
valuable work. We shall give it an extended notice in our next 
number.] 

Treatise on the Law of Scotland, relating to Parent and Child, and 
Guardian and Ward. By P- Fraaer, Esq., Advocate. Second Edi- 
tion, by Hugh Cowan, Esq«, Advocate. Edinburgh : Messrs. ClerkJ 
London : Stevens and Sons. 1866. 

Law Times for the Quarter. 

The Upper Canada Law Journal for the Quarter. 

The Case of Lonor, 9., Bishop of Cape Town, embracing the 
Opinions of the Judges of the Colonial Court, hitherto unpublished, 
&c. London : Butterworths, 7, Fleet Street. 1866. 

Testimony of Experts. A Paper read before the American 
Academy of Arts and Sciences. By Emory Washburn, Esq., LL.D. 
Cambridge (U.S.) : 1866. 

The Political Situation of the United States. A Letter to the 
Union League Club of New York. By John Jay, Esq. London : 
Rivingtons, Waterloo Place. 1866. 

The Law of Partnership and Joint^Stock Companies. By Francis 
W.Clark, Esq., Advocate. In 2 Vols. Edinburgh: Clerk. Lon- 
don: Stevens and Sons. 1866. 

Erichsen, on Rail>vay and other Injuries of the Nervous System. 
By J. E. Erichsen. London : Walton and Maberley, Grower Street. 
1866. 

VVheaton's International Law. By Dr. Dana. London : Sampson, 
Low, & Co. 1866. 
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THE Bienrs of the peoplb nr htbs park. 

Those speakers and writers who have favoured the world witb 
their opinions on this complicated bit of real property law, deserve 
great credit for their courage. It is not every man who is bold 
enough to answer a knotty legal question, even when he has all the 
facts before him ; and very few have been gifted by nature with thai 
fine daring which has led some of our journalists and publie men — 
without, apparently, any attempt to master the facts of the case, — 
not only to settle the question to their own satisfaction, but to make 
sharp attacks upon those who incline to a different opinion. 

The history of Hyde Park is shortly this. It originally belonged 
to the church at Westminster. Afterwards, and in all probability 
in the reign of Henry VIII., it became the property of the Crown. 
There is no evidence, so far as we are aware, to show whether the 
public had begun to use the park as a place of recreation or as a 
thoroughfare while it remained the property of the church. Most 
probably it was not much frequented until the town began to grow 
towards the west, in the time of the first Stuarts. The park remained 
the property of the Crown until the Commonwealth, when it was 
sold by the Long Parliament. At this time there is abundant 
evidence that it was freely used by the people for their pastimes. 
References are made to it by Evelyn and Pepys ; and one of them, 
Evelyn, we believe, complains angrily of the prices charged for 
the admission of hbrses and vehicles by the ** sordid fellows " who 
had purchased the park of the State. After the Restoration, but 
exactly at what time does not appear, the park became once more 
the property of the Crown ; and it remained so until the reign of 
George III. 

So far the history of the park is not of much value in helping us to 
an answer to the question now pending as to the rights of the people 
to use it for the purpose of public assemblage. The legal maxim, 
until very recently, was " nullum tempus occurrit regi,^* and no user, 
however long and uninterrupted, would sufBce to establish any right 
by custom against the Crown. If, however, it could be shown that 
the people had enjoyed an immemorial use of it before it became 
crown property, it might very well be argued that the right so ac- 
quired had not been destroyed by the subsequent possession of the 
Crown. 

Until the time of Queen Anne the ownership of the Crown was 
of the same unrestricted and irresponsible kind which is exercised 
by a private individual over his property. The park, like other 
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crown lands might (subject to the rights, if any, which the public 
had acquired by user previously to the Crown's possession) have been 
demised, or sold, or otherwise disposed of by the sovereign for the 
time being with absolute freedom. In the reign of Anne, however, 
an Act was passed depriving the Crown of the power to alienate 
any of its lands for a longer period than thirty-one years. With this 
exception the dominion of the Crown was still absolute. 

In the reign of George III., an Act was passed by which the 
revenues of the crown lands were, for his Majesty's life, transferred 
to the Consolidated Fund, in return for an allowance out of that 
fund, and a similar arrangement has been nuide at the commence- 
ment of every subsequent reign. The management of the royal 
parks has been transferred by various statutes to the Board of Works 
and Public Buildings, which is composed of members of the execu- 
tive govei*nment. 

The result, therefore, is that the beneficial ownership of Hyde Park 
is now vested in the nation, and the property of the Crown consists 
of the reversion in fee expectant on its own demise. Since, how- 
ever, the control of the park belongs to the executive government, 
and since the executive government holds office only at the pleasure 
of the Crown, and during its tenure of office acts only as the Crown's 
adviser, the state of the case appears to be that Her present Maiesty 
has transferred the beneficial ownership of the park, for her own 
life, from herself, as an individual, to the nation, but retains the legal 
ownership, with full power of control and management, as sovereign 
and head of the executive government. Her Majesty is a kind of 
irresponsible trustee of the park for the benefit of the nation, but 
exercising her powers as trustee through the medium of a board of 
inferior trustees, who are responsible, both to herself and to Parlia- 
ment, for any act of mal-administration. 

If the view we have taken is correct, it appears, on the one hand, 
that Hyde Park is not, as some have maintained, the absolute pro- 
perty of the sovereign. The control of the government is not of 
that irresponsible kind which a private person exercises over his 
own field. The government are bound to act, in this as in other 
matters, for the benefit of the nation, and are as fully responsible for 
any abuse of power regarding Hyde Park as they would be for 
wantonly sinking a royal ship. On the other hand, the park is not, 
as has been loudly proclaimed, public property — at least in the sense 
in which those words have been generally employed. The govern- 
ment are justified in restricting the enjoyment of the public in any 
way which they may think advisable upon grounds of general utility, 
nor are they bound to answer for their actions except to the legally- 
constituted representatives of the nation. 

It may be worth while to point out that the words " public pro- 
perty," are used in two very different senses. A highway is public 
property ; that is to say, every individual citizen has a right to use it 
with absolute freedom. Neither the executive government nor any 
other person can interfere with such right without breaking the law. 
A public building is public property ; that is to say, it has been paid 
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for out of the public purse, and is intended to be used for the public ^ 
benefit. But between a highway and a public building there is this 
important difference : the first belongs to the public as a collection of 
individuals; the second belongs to the nation as an individual. 
Whereas eveiy citizen has such a right over a highway as cannot be 
lawfully interfered with, he has no right whatever over a public 
building but that which the government chooses to give. 

It is true that it is the duty of the government to give to the 
public the fullest and most unrestricted use of such property which 
is consistent with proper care and general convenience. On the 
other hand, it is their duty firmly to enforce whatever restrictions are 
necessary (t. e., whatever restrictions they may consider necessary) 
to carry out the objects intended to be served by it. For the way 
in which they exercise their powers, they are only responsible to the 
sovereign and the parliament, and while they ought to watch care- 
fully over the interests of the public, they ought to disregard all 
clamour which would have them relax necessary control. 

The case of Hyde Park is, in our opinion, almost exactly parallel 
to that of a public building. It is obviously necessary that the 
control of Hyde Park should be vested somewhere ; parliament 
has voted it to the executive government. The object in view- 
undoubtedly was that it should no longer be managed, as formerly, 
with one eye on the rights of the public, and the other on the 
interests of the Crown, but with a single eye to the public benefit. 
The government, therefore, are bound so to control the park as to 
make it most beneficial to the public ; to make it as beautiful and 
attractive as they can; to encourage all those recreations which 
serve to keep the public blood sweet; to drive all manner of 
nuisances out; and to leave it open as long every day as honest 
people want to use it. 

We pass no opinion as to the good judgment of the government 
in refusing to allow the reform demonstration to be held in Hyde 
Park. It is a pure matter of opinion, and people will be sure to 
decide it according to their political creed. It is certainly a great 
pity even to seem to throw any obstacle ' in the way of so useful 
a safety-valve as public meetings are. It is also a great pity to give 
demagogues any handle for persuading the poor that the rich hate 
them, and fear them, and try to thwart them. On the other hand, 
it is to be remembered that to allow that meeting to take place, would 
have been to establish an eternal precedent. All kinds of meetings, 
and demonstrations, and mobs, must have been permitted to 
assemble there, without let or hindrance, for all future time. And 
it is, we think, only fair to the goverument, to remember that, 
whereas they were weak in parliament, and in sore need of all the 
help an outside popularity would have given them, they chose to 
brave the anger of a powerful society ; why, if not from a sense of 
their duty to the country? 

The Tory party, it is true, have never been very remarkable for 
foresight ; but it would be absurd to suppose they acted as they did. 
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withoutknowing they would change oppositioa for bitter animosity^ 
in a large and influential body of men. 

We believe, then, that the government were fully justified in ex- 
cluding the reformers from the park, if they considered such a step 
advisable. 

But it seems clear to us, that they committed a serious blunder in 
their mode of action. The announcement that the reform meeting 
would not be allowed to take place, was signed by Sir Richard Mayne, 
as if the chief commissioner of police had any shadow of right to close 
a national park. The notice ought to have been expressed to be made 
by the authority of the commissioners of works, or of the home 
secretary, or of Her Majesty the Queen. As the notice was not made 
by a person who had any ostensible right to make it, we think the 
Reform League were quite justified, legally, in setting it at naught. 
Further, Sir Richard M^yne's notice stated (if we remember right) 
that such gatherings as the one contemplated were illegal, which is not 
true. Every kind of meeting which is legal anywhere else is legal in 
Hyde Park, unless it is forbidden by competent authority, and Sir 
Richard Mayne's authority was not competent. Until Mr. Walpole 
made it known that the notice, signed by Sir Richard Mayne, was issued 
by his authority, the Reform League were quite justified in all they did ; 
and if it had not been that it was well known before the night of the 
demonstration that Sir Richard Mayne had acted merely upon Mr. 
Walpole's directions, we should have found it difficult to say a hard 
word about the roughs who tore down the railings. 

There is not much to choose between police-law and mob-law. 
Mob-law is worse while it lasts than police-law; but it is not so 
dangerous to our liberties. 

The following are the questions put to the law officers of the 
Crown ^,t the time of the former riots, and their opinion on the rights 
relating to the parks : — 

"1. Is there any authority to close the gates of the inclosures, 
and exclude the public altogether during the day ? 

'^ 2. The gates of the inclosures being open, is there any authority to 
prevent the ingress of persons to the inclosures, those persons conduct- 
ing themselves properly and orderly in their attempt to obtain ingress? 

"3. Supposing persons to have entered and to preach, or play 
upon musical instruments, or to sing, does any authority exist to 
turn persons so preaching, or playing, or singing, out of the parks, 
supposing they do not obstruct a thoroughfare or cause a disturb- 
ance 1 And, if so, 

" You are particularly requested to state what is the nature of the 
authority, and how it is derived." 

The following is the opinion which was given : — 

*' 1. We think that there is a right in point of law to close the 
gates and exclude the public from the parks* 

*^ 2. We think that the gates being open there is a right on the 
part of the Crown to exclude persons attempting to gain admission ; 
but we do not think this right should be exercised against particular 
individuals, unless in case of previous misconduct. 
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** 3. If persons who have entered commence to preach or play, 
they cannot be turned out without proper notice to them that the 
permission or license of the Crown to the public to enjoj the park 
is conditional only, and does not apply to persons who so conduct 
themselves, and the best way of giving such notice is by posting it 
up at the entrances of the parks. 

'* The authority to close and to exclude the public from the parks 
is that which every landowner has to prevent the public from tres- 
passing on his lands ; for we are of opinion that the public have not 
acquired any legal right to use the parks by reason of the continued 
user under the license and by favor of the Crown. 

** (Signed) "A. E. Cockbubn. 

"Richard Bethell. 

"W. H. WiLLES." 
LORD OHIEF-JUSTIOE OOCKBURN AKD MR. EDMOND BSALE8. 

The appointment of revising barrister, under the Act 6 & 7 Vict., 
c. 18, is an annual one, but it is usual, whenever once an appoint- 
ment has been made, to annually re-appoint the same person. Mr. 
Beales had for some years discharged the duties of revising barrister 
for the county of Middlesex, but consequent upon his leadership of 
the recent agitation in favour of reform in parliament. Lord Chief- 
Justice Cockburu, to whose share the appointment by chance came, 
declined to comply with the customary practice, and accordingly, 
as a reason why, addressed the following letter to Mr. Beales : — 

« 40, Hereford Street, August 22, 1866. 

" Dear Sir, — I regret that I cannot, consistently with my sense of 
public duty, reappoint you as a revising barrister for the metropo- 
litan district on the ensuing registration. The very active and 
leading part you have recently taken in a political agitation of no 
ordinary character, would, as it appears to me, make such an appoint- 
ment inexpedient for the public service. I am very far from thinking 
that to entertain or to express decided political opinions, ought to be 
considered as disqualifying a member of the bar from holding office 
as revising barrister. In making these appointments, I have looked 
only to the fitness of the candidates, and have never stopped to in- 
quire what were their political views. But, on the other hand, I 
must say I do not think it desirable that a gentleman, holding what, 
in the vieyv of many persons, would be deemed extreme opinions, and 
occupying a prominent position in the political warfare of the day-^ 
whether on the one side or on the other — should be appointed to 
decide judicially on the claims of persons to vote in the election of 
members of parliament. I do not, Indeed, for my own part, believe 
that members of the bar, though entertaining strong political views, 
might not, in the vast majority of instances, be safely entrusted with 
the duty of deciding on the political rights of persons holding oppo- 
site opinions. I am fully satisfied that no strength of political bias 
would impair the. perfect integrity and sense of justice which you 
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would bring to the discharge of judicial functions, eyen on a political 
matter. But I cannot help thinking, that in the appointment of a 
revising barrister, something more is required than the assurance that 
the officer appointed will discharge his duty honestly and efficiently. 
It is not enough tiiat the pai'tisan and fervid politician of today may 
be trusted to assume tomorrow the calmness and freedom from bias 
and passion which are essential to the office of the judge. Some 
consideration is, I think, due to the parties whose rights are about to 
be dealt with ; nor, in my humble judgment, should any one be 
appointed to adjudicate on those rights, who is certain to prove unac- 
ceptable to a considerable portion of those who will have to appear 
before him. We all know how much of passion and prejudice is 
ever mixed up with everything that has relation to politics, and 
under no circumstances is the judicial office so subject to suspicion 
and distrust, as when the subject matter of the judgment involves 
consideratious of a political character. The reasons for which the 
judges of the land are expected to abstain from mixing in party 
strife, appear to me to apply with equal force to every form of the 
judicial office in which questions of a political nature can arise ; and 
eminently so to that branch of it, which has to deal with the right of 
voting for members of parliament. It would be vain to expect that 
the decisions of one deemed to be a strong political partisan, fresh 
from the heat and turmoil of political conflict, could carry with them 
that confidence which it is so essential that the administration of judi- 
cial functions should always inspire. The beaten suitor, if belonging 
to the opposite party, would naturally be disposed to ascribe his defeat 
to the partiality or bias of the judge, and his friends would be too ready 
to share in his belief In the course of an extensive registration, 
questions of nicety and difficulty frequently arise, in which evidence and 
arguments are closely balanced, in which each party is sanguine of 
success, in which the judge does not pronounce witiiout hesitation, 
and in which the grounds of the decision will not always carry con- 
viction to the minds of those to whom it is adverse. In such cases, 
if the judge is known to be a man of extreme zeal and ardour in 
political matters, there will be — such is human nature — a tendency to 
suspect, however unjustly, that the decision, if not absolutely corrupt, 
has, at all events, been influenced by the party feeling of the judge. 
Every unbiassed mind will, I think, agree with me that this is a result 
which should be avoided, if possible, in the interest of the suitor, the 
public, and the judge himself. The defeated suitor should at least 
have the satisfaction of feeling that he has suffered nothing from the 
partiality or unfairness of the judge. The judge, on the other hand, 
should have the satisfaction of knowing that the party against whom 
he decides can have no ground for questioning the purity of his 
motives, or the honesty of his judgment. I am reluctant to depart 
from the usual course of reappointing gentiemen who have served the 
office of revising barrister in the preceding year, but, as each annual 
appointment is to all intents and purposes a new one, I think that 
where a <^tate of circumstances has arisen which, had they then ex- 
ited, would have deterred me from making the appointment in the 
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first instance, 1 ought not to renew it. And inasmuch as, had yon 
now applied to me for the first time, I should not, for the reasons I 
have already given — whatever might have been my own confidence 
in you, or my desire, personally, to oblige you — ^have felt justified in 
appointing you, it appears to me that I cannot with propriety reuew 
your appointment on tlie present occasion. I have entered thus fully 
into the reasons which have influenced me in not reappointing you, 
in order that you may see that I have not acted arbitrarily, or with- 
out having given full consideration in the matter. I trust you will do 
me the justice to believe that it is not on account of the particular 
opinions you have recently been advocating that I have thought it 
right to adopt the course I am now taking. I proceed on the simple 
principle that it is desurable, for the reasons I have already set forth, 
that the office of adjudicating on electoral rights should not be com- 
mitted to judges whom the fervour of political zeal and the champion- 
ship of particular opinions may tend to deprive of the confidence of 
a portion of those on whose claims they are to decide. I shall regret 
if my decision herein should cause you any annoyance,. I trust you 
will believe that I am actuated by no other motive than a conscien- 
tious sense of public duty. I had much satisfaction in appointing 
you when you applied to me in 1861. I should have been glad to 
renew the appointment this year, but, as I have already explained, I 
do not feel that I could do so with a proper regard to what is due to 
those on whose rights you would have to adjudicate. 

I remain, dear Sir, yours faithfully, 

Edmond Beales, Esq. A. E. Gogkburn. 

P.S. — You are at liberty to make what use you please of this 
letter. I am desirous it should be known that it is not firom any 
doubt of your faithfully discharging the duties of the office that I 
have refrained from again appointing you. 

To which Mr. Beales replied in the following terms : — 

" Osbom-house, West Brompton, Aug. 24, 1866. 

*' My Lord, — I feel certain that it must have been as painful for 
■you to write as for me to receive the letter which reached me yester- 
day evening, communicating your intention of not renewing my 
appointment as revising barrister for the county of Middlesex, not 
on account of any deficiency on my part in discharging the duties of 
the office, but solely on account of the active and leading part I have 
recently taken in a political agitation of no ordinary character ; this 
making, as your Lordship considers, my reappointment inexpedient 
for the public service. I appreciate to the utmost the kindly and 
friendly spirit which prevades your Lordship's letter, and which 
induced you to enter so fully into the reasons which have influenced 
your decision. 1 accept at once, and in the full assurance of its truth, 
your Lordship's statement that you are actuated by no other motive 
than a conscientious sense of public duty, and I am as fully conscious 
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of having myself been actuated bj no other sense, by none but the 
most pure and upright motives in all my conduct, both proferjsional 
and political. I have the eu tire testimony of my own conscience 
that you do me no more than simple justice when you express your- 
self as fuUy satisQed that no strength of political bias would impair 
the perfect integrity and sense of justice which I would bring to the 
discharge of judicial functions, even on a political matter, and that 
your refraining from again appointing me is not from any doubt of 
my faithfully discharging the duties of the offices. The best proof 
of this being but simple justice to me is — ^that I have never yet 
discharged the duties of my office without being as wannly com- 
plimented by the Conservative as by the Liberal agents for my 
perfect impartiality. Moreover, you may remember that when you 
kindly did me the honour of first appointing me to the office it was 
by appointing me as additional revising barrister, in consequence 
of the register being in such a state that the ordinary staff of 
barristers could not get through the onerous work of revising 
the lists. I have both pleasure and pride in being able to state 
that my exertions have rendered that duty a comparatively easy 
one, and that the register is now more perfect and correct than it had 
been for years before my appointment. Under all these circum- 
stances I trust I may be excused when, with all the unfeigned respect 
and warm esteem which I entertain for your lordship, I venture to 
suggest whether some proof or well-founded complaint of inefficiency 
or partiality in the discharge of my duties ought not to have preceded 
such a measure as that of not renewing my appointment. I have 
said I have felt pain, my Lord, in receiving your communication, but 
the pain is not so much on account of the loss, and the other, 
possibly, serious consequent injury to myself in my profession, or 
the unjust or malevolent reflections it may bring upon me in some 
quarters, as on account of the very injurious and dangerous effect it 
may produce on the public mind, especially in forcing the people to 
hre conviction that no man, particularly no man in such a situation 
to profession as mine, however upright in the discharge of his func- 
tions, can sincerely and warmly advocate what he considers their 
rights without the risk of subjecting himself to very serious personal 
loss, to the possibility of being made a victim of party misrepresenta- 
tion and rancour ; and that for a man to hold any judicial position it 
is necessary for him to suppress and stifle his real and honest 
opinions. 

" Thanking your Lordship again, and very sincerely, for all your 
kind and flattering expressions towards myself, and for the permission 
to make what use I please of your letter — which I presume includes 
its publication, if necessary — ^and deeply regretting, for personal as 
well as more weighty reasons, that your Lordship should have felt it 
advisable and right to withold the renewal of my appointment, I am^ 
my Lord, yours very truly and faithfully, 

"Edmond Beales. 
"The Right Hon. Sir A. E. Cockburn, Bart, 
" Lord Chief Justice." 
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SOCIAL SeiENOB ASSOCIATION. 

The Annnal Meeting of the National Association for the Promotion 
of Social Science, with which is united the Society for Promoting the 
Amendment of the Law, completed its Annual Congress, this year 
held in Manchester, on the 10th ult. The Association had the use, 
granted to them bj the County Magistrates of Lancashire, of the new 
Assize Courts, for the purpose of transacting the business of the 
various departments. The meeting was a great success, and the 
special questions and voluntary papers, in all the departments, were 
ably discussed. Lord Brougham, as President of the Council, deli- 
vered an address, in which he commented at length upon topics of 
legal reform and other subjects. The Hon. George Denman, Q.C., 
M.P., presided over the Jurisprudence Department, and delivered his 
address. An address, of special interest, was delivered by Mr. David 
Dudley Field, of New York, on Codification. The task of codifying 
the law of the State of New York having devolved chiefly on Mr. 
Field, and by him brought to a successful issue, his address on that 
subject attracted largely the attention of gentlemen of the profession. 

Mr. Field, in his address, gave a history of the codification of the 
law of New York since 1846, in which he had taken part, devoting to 
it eighteen years of his life. He spoke in the highest terms of the as- 
sistance rendered by an English barrister, Mr. Greaves, of the Oxford 
circuit. He said the whole law of New York, conmion and statute, from 
the earliest time to the present, was, or professed to be, contained within 
five volumes, which he had before him. The law of New York was 
the same as that of England, it having been brought thence, and 
maintained through all liie transformations of American government. 
Bearing in mind that fact, and the fact that the American bar was a 
highly conservative one, they would be prepared to understand how 
the work of codification was begun. In 1846, when the time came for 
the periodical revision of the laws, two provisions were inserted in 
the constitution, looking to the codification of the laws. One was 
that the first legislature which assembled should appoint three com- 
missioners to revise the whole body of law, and reduce it all into a 
written and systematic code ; the other was that the same legislature 
should appoint three commissioners, whose duty it should be to revise 
and reform the rules of judicial procedure. He was appointed on 
the practice commission who first drafted this as a fundamental pro- 
vision: — **The distinctions between actions at law and suits in 
equity, and the forms of all such actions and suits heretofore ex- 
isting, are abolished, and there shall be in this State hereafter but 
one form of action for the enforcement of the protection of pri- 
vate rights, the redress or prevention of private wrongs which 
shall be determined by civil action." All that had to be done 
was to provide a summons for bringing a defendant into court, to 
provide that the plaintiff should state his case against the defendant in 
a plain simple manner, that the defendant should answer it ; that the 
issue thus formed should be tried, and that judgment should follow. 
That was the whole of the New York code of procedure. The 
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bar of New York was as hostile as the English bar could possibly 
be to the passing of a code. The code of New York was passed by 
the people, who reasoned this way : — " We have three commissioners 
to make that law, and whatever they recommend to us we will pass, 
no matter what it is." The code was referred to a committee of the 
Senate, who suggested a few amendments, which were agreed to. 
Three weeks afterwards the Senate passed the bill, which was sent to 
the Lower House, and passed in about two hours. Had the code 
been left to the bar it would not have been passed to this day. 
There then followed the code of criminal procedure, which was a 
simple detail of proceedings in criminal courts. The first code com- 
mission broke down entirely, but it was recognised by the legislature. 
He was appointed upon the second commission, which first went to 
work upon making an analysis of the whole body of the law. They 
divided the subject into three codes : first, the political (which defined 
the whole process and form of Government) ; secondly, the civil ; 
and thirdly, the penal. The civil code was by far the most difficult, 
the first part related to persons, the others to personal rights and rela- 
tions, property (real and personal) of every kind, and obligations 
(inclu^g contracts of every sort). Every section of the code was 
written and re- written 11 times, was corrected, and went through 
the press 16 times. Various changes had been effected in the law 
of real property, making it as simple and as easily understood as the 
law of personal property. Having spoken of the superior extent to 
which the rights of married women are conserved by the New York 
codes, Mr. Field explained that the civil code was only completed last 
October, and had, therefore, not yet been acted on by the legislature, 
but next year they expected the whole code would be got through the 
legislature. It was not for him to suggest what should be done in 
England, but he could not help remarking that 12 or 13 years ago 
he saw in a speech on law reform by Lord Cranworth, who was then 
Lord Chancellor, a promise, or what was nearly a promise, that 
there should be for England a Code Victoria. While the reign of 
Queen Victoria had been fruitful of glory ; whDe, during the time 
he had mentioned, the nation had made the most rapid strides in all 
material and moral prosperity ; while they had built steam-ships and 
crossed the ocean, had made telegraphs and had girdled the land and 
the sea, and had done many other things, yet nothing could compare 
with the glory of the reign if that promise of the Lord Chancellor 
were carried out. 

The following is the preface to the Civil Code. We are glad to 
see that the commissioners pay a just tribute to the eminent services 
of Mr. Greaves : — 

*'The commissioners acknowledge with thanks the assistance 
rendered them in revising their original draft of this code by many 
gentleman of the profession in this state and elsewhere, who have 
contributed suggestions towards the perfection of the work. Assist- 
ance of this description has been rendered by so many friends, that 
it would be difficult to mention all. The commissioners, may, how- 
ever, without underrating the contributions of others, mention 
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Charles Sprejel Greaves, Esq., of London, one of Her Majesty's 
counsel, as one to whom thej are under especial obligations. Mr. 
Greaves' labours and experience in the reform of the criminal law, as 
one of the commissioners for the amendment of the statute law of 
Great Britain and otherwise, extending over more than a decade of 
years, and covering nearly all the important topics of the law of 
crimes — qualified him in an eminent degree for the tassk of advising 
upon the labours of the commissioners ; and a careful and painstaking 
examination of their draft enabled him to make numerous suggestions 
towards its improvement, a large number of which are embodied in 
the reprint." 

In the State of New York there are now in operation the Political 
Code, the Criminal Code, the Code of Criminal Procedure, and the 
Code of Civil Procedure, and the Civil Code is completed, and only 
awaits the sanction of the legislature, which it is sure to receive next 
year. 

The Jurisprudence departments throughout were well attended. 
The special questions, and most of the voluntary papers being on 
subjects of timely importance, and brought forward by gentlemen of 
great practical expeiience. The discussions were ample, and alto- 
gether the meeting seems to have given universal satisfaction. 

At the close of the proceedings, Mr, Thomas Webster, Q.C., F.RS., 
gave an address on the construction of the new Manchester Assize 
Courts. These courts, he said, were very nearly perfect. They 
were models from which the competing architects might learn most of 
what would be required, and the few things they had to avoid. The 
complete severance of those engaged in the business of the court from 
the public who came merely to hear was the primary condition. The 
second was the relative position in the court of judge, jury, and 
counsel ; and here, as usual great diversity of opinion was expressed 
as to the right place for the witness-box. The questions of sound, 
light, and ventilation were also much debated, and a general objection 
was expressed to a square building for the auditorium. As to ventila- 
tion, that of the Manchester courts appears to be perfect. Altogether 
these courts are by far the most commodious, as well as the most 
beautiful, assize courts in England. 

METEOPOLITAW AND PROVINCIAL LAW ASSOCIATION. 

The Annual Meeting of this Association took place at Canterbury, 
on the 9th and 10th October, under the presidency of Mr. Stephen 
Williams, the chairman of the association. The business of the 
late session was reviewed in the address of the president, and several 
topics of importance to the profession were touched upon, after which 
papers were read and discussed. The meeting was well attended. 

COUNCIL OF LAW EEPORTING. 

Sir Roundell Palmer, M.P., and Sir Robert P. Collier, M.P., the 
late Attorney and Solicitor- General, have ceased to be ea; officio 
members of the Council of Law Reporting, and one of their places 
as such member have been supplied by the present Solicitor G«ne* 
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ral Sir William Bovill, M.P. Sir Fitzroy Kelly, upon his eleva- 
tion to the Bench as Lord Chief Baron ceasing to be a member of 
Lincoln's-inn, has vacated his seat at the Council and his office of 
permanent chairman. The Benchers of Lincoln's-inn have nominated 
Sir Roundell Palmer in place of Sir Fitzroy Kelly, and the Council, 
upon the motion of Mr. Daniel, Q.C., the vice-chairman, have 
appointed Sir Boundell Palmer their permanent chairman. 



SIR JAMES WIGRAM. 

The late Right Hon. Sir James Wigram, was for a period of 
nine years one of the Vice-Chancellors of England. The deceased 
was born at Walthamstow, Essex, in 1793, and was educated at 
Trinity College, Cambridge, where he graduated in J 815, being fifth 
wrangler. Shortly after taking his degree he became a Fellow of his 
college. In 1819 he was called to the bar by the Hon. Society of 
Lincoln's-inn, and, having pursued his profession with much industry, 
was nominated a Queen's Counsel in 1834. In October, 1841, he was 
appointed second Vice-Chancellor, under the Act for the Better 
Administration of Justice (5 Vict. c. 5), but retired from ill-health in 
1850, on a pension of £3,500. For three months he was a member 
of the House of Commons, having been returned in July, 1841 for 
the borough of Leominster. He retired from Parliamentary life on 
being appointed Vice-Chancellor in the following October. Sir James 
Wigram was an elder brother of the Bishop of Kochester. 

THE RIGHT HON. T. B. CUSACK-SMITH. 

The late Right Hon. Thomas Berry Cusack-Smith, Master of the 
Rolls in Ireland, who died on the 14th of September, from an 
attack of apoplexy, at hi^ shooting-lodge, near Blairgowrie, N.B., was 
the second son of the late Hon. Sir William Smith, Bart, (who, on 
the decease of his mother, assumed the additional surname and arms of 
Cusack). He was born in 1797, educated at Trinity College, Dublin, 
and was called to the bar in 1819, and, after having been for some 
years a Queen's Counsel, in 1842 he was appointed Irish Solicitor 
General under Sir Robert Peel's Government ; and in November of 
the same year he became Attorney-General. In 1843 he was admitted 
a bencher of King's Inn, Dublin. In 1846, Mr. Smith was promoted 
to the position of Master of the Bolls, in the room of Mr. Black bume, 
the present Chancellor, on his elevation to the Chief Justiceship of 
the Queen's Bench. He was one of the ablest of the Irish Judges, of 
singular acuteness in discovering the precise points at issue in the 
cases submitted to his decision, and having a rare faculty for clearly 
stating the grounds on which his judgments were based. Although 
the deceaiNed Master of the Rolls evinced occasionally some acerbity of 
temper and an irritability which not unfrequently fell with a severe 
effect on the juniors of the Bar, still, he was looked^on as a painstaking, 
accurate, and just judge, who by his impartiality impressed the public 



174 EvenU of the Quarter. 

with a high sense of his ability and judicial acumen. The salary 
attached to the post is £5,000 per annum. Mr. Cusack-Smith sat as 
M.P. for Ripon, in the Conservative interest, from March, 1843, to 
January, 1846, when he resigned the seat on receiving the appoint- 
ment of Master of the Rolls for Ireland. The right hon. gentleman, 
was sworn a member of the Privy Council in 1842. The deceased 
gentleman was heir presumptive to the baronetcy of his nephew, Sir 
William Gusack-Smith, Bart. 

KB. SERJBANT MANNING, Q.A.S. 

The late James Manning, Esq., Her Majesty's Ancient Seijeant-at- 
law,who died on the 29th of September, was the eldest surviving son of 
the late Rev. James Manning, of Exeter, and brother to Dr. Manning, 
the recently-appointed Roman Catholic Archbishop of Westminster, 
who was formerly an archdeacon in the Established Church. He was 
born in the year 1781, and having in early life acquired a familiarity 
ivith history and antiquities, and the European languages, he studied for 
the Bar, and was called by the Hon. Society of Lincoln's-inn in 1817, 
and selected the Western Circuit, where he practised with consider- 
able success for many years, and of which he was for some time 
the leader. His reputation rested mainly upon his extraordinary 
learning. He was no orator, and his power of advocacy was slight ; 
but, as a junior, he obtained much of the heavy business for which 
his research and learning peculiarly adapted him. He had mastered 
the labyrinths of the oldest portion of the law of real property, and 
especially had he explored the intricacies of copyhold law, by which 
he secured the honour of a perpetual retainer from the Lord of the 
manor of Taunton Dean, whose rights and privileges were then, and 
for many years continued to be, the subject of continual litigation. 
Mr. Manning enjoyed the personal friendship of Lords Brougham, 
Denman, and other prominent Liberals of the time, and, is said to 
have rendered them valuable assistance in preparation for the defence 
on the trial of Queen Caroline. He was raised to the degree of a 
Seijeant-at-Law, in 1840, received a patent of precedence in 1845, and 
was made Queen's Ancient Serjeant in the following year. This dignity, 
revived at his own suggestion, after a long interval of dormancy, 
entitled him to the privilege of sitting in the House of Lords ex officio^ 
but not of speaking, unless consulted, or of voting. He was appointed 
Recorder of Sudbury in 1835, and of Oxford and Banbury in 1836. 
Desirous of retiring from^the more active duties of circuit, he received 
the judgeship of the Whitechapel County Court in 1847, from which 
he retired a few years ago, on a pension of 700Z. Mr. Serjeant 
Manning was the auther of many pamphlets on Constitutional Law, 
the Law of Real Property and Legal History, and he contributed 
largely to some of the periodicals. 

J. FBANCILLON, ESQ. 

The late James Francillon, Esq., judge of the Gloucestershire 
County Court (Circuit No. 53), who died of cholera at Beaurivage, 
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Lausanne, in Switzerland, on the 3rd of September, was bom Novem- 
ber 21st, 1802, educated at the King's School, Rochester, served his 
articles at East Stonehouse, Devon, and was admitted an attorney. 
He afterwards studied for the Bar, and in 1833 was called by the 
Hon. Society of Gray's Inn, and for some time practised on the Oxford 
circuit. He had a fair share of business at the quarter sessions and 
the assizes for Gloucestershire, but his principal forte lay in chamber 
practice, his judgement on ail intricate questions in conveyancing, in 
which he was versed by his previous legal education, being held in 
high estimation. In 1847, on the passing of the County Court Act, 
he was appointed judge for that district. 

Mr. Francillon was a magistrate for the counties of Gloucester and 
Wilts, and deputy-chairman of the Gloucestershire Quarter Sessions. 
As a judge he was patient, laborious, conscientious, and thoroughly 
impartial. Probably there is no judge in the country whose decisions 
have given so much satisfaction. The satisfaction which his judg- 
ments generally gave was shown by the small number of appeids 
from his court, and the righteousness of his awards was proved by 
the fact, that, notwithstanding that he occupied his post during the 
infancy of the county court system, no judgment of his was ever 
reversed. 

CHABLES HARWOOD, ESQ. 

The late Charles Harwood, Esq.« County Court Judge of East 
Keat, and Recorder of Shrewsbury, died on the 26th of September, 
after a long illness, in the 69th year of his age. He was a son of 
the late Rev. Thomas Harwood, D.D., of Shepperton, Middlesex, 
who was representative of an ancient Saxon family. 

The late Mr. Charles Harwood was called to the Bar at the Inner 
Temple, in 1828 ; he formerly practised at the Chancery Bar, which 
he left in 1847, on receiving the appointment of County Court Judge 
for East Kent, immediately after the passing of the County Court 
Act. He was remarkable for the patient care with which he per- 
formed the duties of his office. 



APPOINTMENTS. 



The dignity of Baronet has been conferred on Sir Frederick Pol- 
lock, late Chief Baron of the Exchequer. 

Sir Hugh Cairns, Attorney-General, has been appointed Lord 
justice of Appeal, in the room of Lord Justice !EQiight Bruce, 
resigned ; and Mr. Rolt, Q.C., M.P., has been appointed Attorney- 
General. 

The dignity of Knight, has been conferred on Mr. Bovill, Her 
Majesty's Solicitor-General. 

The Hon. Adolphus Liddell, Q.C.^ has been appointed Attorney- 
General of the County Palatine of Durham, in the room of the late 
Mr. Hindmarch, Q.C, 
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Mr. Price, Q.C., has been appointed Recorder of York, in the 
place of Mr. Hindmarch, Q.C., deceased; Mr. A. S.Hill, of the 
Oxford Circuit, Recorder of Banbury ; Mr. T. H. Kaylor, of the 
Norfolk Circuit, Recorder of Sudbury ; and Mr. W. H. Cooke, Q. C, 
Recorder of Oxford, all in the place of the late Mr. Serjeant Man- 
ning ; Mr. R. A. Benson, of the Oxford Circuit, Recorder of 
Shrewsbury in the place of Mr. Harwood, deceased. 

Mr. W. Garmalt Scott has been appointed Judge of the East Kent 
County Court, vacated by the death of Mr. Harwood, and Mr. 
Charles Sumner, Judge of the Gloucester and Wilts County Court, in 
the place of Mr. J. Francillon, deceased. 

The following gentlemen have been appointed Queen's Counsel : — 
James Dickinson, of Lincoln's-inn, Esq. ; Robert Scarr Sowler, of the 
Middle Temple, Esq. ; Samuel Prentice, of the Middle Temple, Esq. ; 
Thomas Jones, of the Middle Temple, Esq. ; Charles Edward Pollock, 
of the Inner Temple, Esq. ; William Adam Mundell, of the Middle 
Temple, Esq. ; Richard Garth, of Lincoln's-inn, Esq. ; Sir George 
Essex Honyman, Bart., of the Middle Temple ; and John Richard 
Quain, of the Middle Temple, Esq. 

Mr. A. Edgar, of the Middle Temple, and of the Home Circuit, 
has received the degree of Doctor of Laws from the University of 
Edinburgh. 

Mr. Henry James, of the Oxford Circuit, has been appointed "Post- 
man;" and the Hon. Alfred Thesiger, " Tubman," in the Court of 
Exchequer, in the place of Sir George Honeymao and Mr. C. E. 
Pollock, promoted to the rank of Queen's Counsel. 

The foUowing gentlemen have been newly appointed revising Bar- 
risters: — Mr. D. R. Blaine, Mr. C. B. Russell, Mr. Perronet' 
Thompson, Mr. T. H. Markham, Mr. Rutherfurd, Mr. T. Hillam MUls, 
Mr. F. F. Brandt, Mr. F. H. Bacon, Mr. Nathaniel Lindley, and Mr. 
Spencer Percival. 

Mr. Charles Spencer Percival has been appointed by the Lord 
Chancellor, his principal Secretary, in the place of Mr. W. C. Scott, 
promoted to County Court Judge ; and Mr. J. A. Yorke has been 
appointed Secretary of Presentations. 

Mr. H. G. Storkes, has been appointed Proctor to the Admiralty, 
in the room of Mr. W. Townsend, resigned. 

Mr. John Grundy Thompson, has been appointed Registrar of the 
Gounty Court, at Grantham, in the room of Mr. Thomas Winter, 
deceased. 

Mr. M. W. Pearce, has been appointed Town Clerk of Wigim, in 
the room of Caleb Hilton, Esq., deceased ; and Mr. Thomas Rogers, 
Town Clerk of Reading, in the room of the late Mr. Blandy. 

Mr. Williams Weedon, Solicitor, has been appointed Borough 
Coro»er, at Reading ; and Mr. Ralph Darlington, Borough Coroner 
of Wigan. 

Ireland. — The Right Hon. F. Blackburne has been appointed 
Lord Chancellor, in the place of the Rt. Hon. Mazeire Brady ; the 
Rt. Hon. James Whiteside, Q.C., M.P., Chief Juf^tice of the Queen's 
Bench, in the place of the Rt. Hon. T. Lefroy, resigned ; the Rt. 
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Hon. A. Brewster, Q.C., Lord Justice of Appeal, in the place of the 
Rt. Hon. F. Blackburne, promoted ; Mr. J. E. Walsh, Q.C., Attorney 
General, in the place of Mr. Lawson, Q.C., resigned ; Mr. M. Morris, 
Q.C., Solicitor General, in the place of Mr. Seijeant Sullivan 
resigned ; Mr. R. Longfield, Law Adviser, at the Cas^e, in the place 
of Mr. D. C. Heron, Q.C., resigned; Mr. John George, Q.C., M.P., 
Judge of the Queen's Bench, in the place of Mr. Justice Hayes, 
resigned ; Mr. J. E. Walsh, Attorney General, Master of the Rolls, 
in the room of the Rt. Hon. T. Cusack-Smith, deceased; Mr. Morris, 
Solicitor Greneral, Attorney General, in place of Mr. Walsh, promoted ; 
and Mr. H. E. Chatterton, Q.C., Solicitor General, in the place of 
Mr. Morris ; Mr. Robert Owen, Crown Prosecutor at the Com- 
mission Court, Dublin, in the room of Mr. J. E. Walsh, Attorney 
General. 

Mr. B. E. Whitestone, Solicitor, has been appointed Clerk to tho 
Attorney General; Mr. Edward Gibson, Clerk in Chancery, in 
Lunacy matters; and Mr. G. R. D. La Touche, Secretary to the 
Lord Chancellor. 

The Lord Chancellor of Ireland with Chief Justice Monahan, and 
the Chief Baron, has appointed the following gentlemen to form the 
Court of Examiners to test the qualifications of solicitors, under 
the provisions of the Attorney's and Solicitor's Act, (Ireland), 
1866. — Richard J. T. Orpen, Esq., president ; Messrs. Arthur Barton 
and Edward Reeves, Vice-Presidents ; with Messrs. David Fitzgerald, 
William Gibson, Robert J. T. Macrory, A.M., Matthew Anderson, 
Arhur MoUoy, A.M., J. H. Nunn, A.M., Vesey Daley, John F. 
Goodman, A.B., William Roche, William Reid, Henry T. Dix, 
Graves C. Coles, and William Findlater, Esqrs, Members ; Mr. Wil- 
liam Hickson, Barrister-at-Law, has been appointed Professor of 
Law, in accordance with the provisions of the above date. 

Scotland. — The following have been appointed advocates depute, 
Mr. Archibald Brown, Mr. John Miller, Mr. James Adam, and Mr. 
B. B. Blackburn. 

Mr. T. G- Murray, has been appointed Crown agent; and Mr. 
Edward Baxter, auditor of the Court of Session. 

Mr. George Burnett has been appointed Lyon Elug of Arms for 
Scotland. 

Jersey. — ^Mr. R. P. Marett has been appointed Procurator-Gene- 
ral, in the room of Mr. J. W. Dupre, deceased ; Mr. G. H. Norman, 
Advocate-General, in the room of Mr. R. P. Marett, promoted. 

China. — ^Mr. Julian Pauncefote has been appointed Attorney- 
General for Hong Kong. 

Sir Benson Maxwell, of Prince of Wales Island, has been appointed 
India Recorder of Singapore ; and Mr. William Hackett, late Chief 
Justice of the Gold Coast, Recorder of the Prince of Wales Island. 
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June. 
12th. Wbioht, Gilbbrt, Esq., Solicitor. 

July. 
12th. Maxwell, Wellwood, Esq., Barrister-at-Law, aged 37. 
14th. Jeannebbt, Henry, Esq., Solicitor, aged 56. 
I5th. Caret, 6. HaNTSR, Esq., late Attornej-General of Yancouyer's 

Island, aged 35. 
20th. Blair, H., Esq., Solicitor, aged 54. 
20th. HoLLiNGS, Georqe, Esq., Solicitor, aged 38. 
24th. Batchbldor, Thomas, Esq., Solicitor, aged 70. 
25th. Sutton, W. Sims, Esq., Solicitor, aged 54. 
26th. Davis, E. Marsh, Esq., Solicitor, aged 68. 
26th, Lane, J. Reginald, Esq., Solicitor, aged 26. 
29th. WiOBAM, Right Hon. Sir James, late Vice-chancellor, aged 72. 
30th. Farquhar, T. Newman, Esq., Solicitor, aged 57. 

AugtLst, 

1st. Lanqford, Wiluam, Esq., Solicitor, aged 59. 

2nd. Winter, T. Esq., Solicitor, aged 64. 

2nd. Marshall, Walker, Esq., Barrister-at-Law, aged 39. 

6th. Weatherall, E., Esq., Jan., Solicitor. 
10th. Sutton, B. HEELr, Esq., Solicitor, aged 37. 
10th. Davis, Harrt, J., Esq., Solicitor, aged 33. 
11th. Jones, Willulm, Esq., Solicitor, 
llthi. Bell, William, Esq., Solicitor, aged 74. 
14th. Cdsack-Smith, Right Hon. T. B., Master of the RoUs in 

Ireland, aged 69. 
18th. Master, George, Esq., Solicitor. 
25th. Hall-Maxwell, John, Esq., Barrister-at-Law, aged 54. 
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27th. Nbwbt, Charles J., Esq., Solicitor, aged 46. 
27th. HiWDMARCH, W. M., Esq., Q.C., aged 64. 
29th. Manning, James, Esq., Queen's Ancient Scijeant, aged 84. 
I September, 

2nd. Blakdt, J. Jackson, Esq., Town Clerk of Reading. 
3rd. Francillon, James, Esq., County Court Judge, aged 64. 
I 4th. Power, Edward, Esq., Barrister>at-Law, aged 56. 

18th. Hilton, Caleb, Esq., Town Clerk and Coroner at Wigan. 
18th. Scott, Edward, Esq., Solicitor, aged 69. 
25th. Harwood, Charles, Esq., County Court Judge, aged 68. 
25tk. Lewis, Edward, Esq., Solicitor. 
25th. Lea, A. Dawson, Esq., Solicitor, aged 44. 
28th. Gosling, W. Frederick, Esq., late Deputy-Registrar of the 
Prerogative Court of Canterbury. 
October. 
) 10th. Greetham, G. L., Esq., formerly Deputy-Judge Advocate of 

' H.M.'s Fleet, aged 74. 

14th. Last, Henry, Esq., Solicitor, aged 44, 
IM. Huxley, Thomas, Esq.^ Solicitor, aged 65. 
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Abt. I— the statute book for 1866. 

TPiHE late Session of Parliament^ many as were the 

-*■ measures of practical utility which it sacrificed to party 

conflict^ managed, nevertheless, to mature and add to the 

Statute Book 122 public general Acts, filling 1,007 handsome 

octavo pages. The result of each year's legislation is interesting 

from several points of view. It presents us, in the first place> 

with an accurate, though colourless, picture of the past year ; 

a resume oi the topics which month by month engaged the 

thoughts of various sections of society. The 40 or 60 volumes 

of the Statutes of the realm are thus a wonderful panorama of 

the history of England, and the volume just issued is no less 

picturesque in this respect than its predecessors. Als we turn 

its pages, the events of the past twelvemonth live again in our 

memories. The Jamaica revolt, and the cattle plague, Fe- 

niamsm, and the marriages of the Boyal family, the cholera, 

and the financial crisis, are marshalled before us with impartial 

clearness. The progress of culture and refinement may be 

inferred from enactments relating to education, libraries, and 

picture galleries. Tfhe growth of faith in the resources of 

science is marked by various ordinances bearing upon the 
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public healthy and the spread of religious toleration by the 
abolition of vexatious oaths and declarations. 

This may be called the historical aspect of a volume of the 
Statutes. But it is no less interesting from the point of view 
of the social reformer, who will test it by its capacity of making 
the nation happier, or of the special pleader, who will criticise 
it afiTa work of art, to be honoured or despised, as its diction is 
terse or slovenly. By the theoretical jurist it will be regarded 
as a specimen of the form and method in and by which English 
laws are passed and promulgated ; and it is from this point of 
view that an estimate of the legislative results of the late 
session will be attempted in the following pages. 

The volume, as already stated, contains 122 Statutes, which 
are all supposed to be of a " public general" nature. 

There were also passed in the same session 363 '^ public, 
local and personal," and 14 avowedly *^ private" Acts, but with 
neither of these classes have we any present concern; nor, 
indeed, are they ever purchased or consulted by the professional 
lawyer, except for their bearing upon a specific case. It is 
sufficiently hard upon him that, in addition to aU. the new 
judge-made law, which, as every oile knows, accumulates 
with alarming rapidity, and fills every year many bulky 
volumes, he should be compelled each autumn to master about 
1,000 pages of bran new " public general" Acts of Parliament. 

The task is in some respects even harder, in others less 
hard, than might at first be supposed. Harder, because the 
enactments are put forth in a disorder that must be seen to be 
appreciated ; less hard, because a very large number of the 
Acts are of such a character, that the ordinary English lawyer 
never troubles himself about them. 

The fact is that the Statute Book exhibits two of the most 
pernicious faults which can possibly affect a body of laws; 
First, it contains a mass of irrelevant and alien matter, 
intermingled in well-nigh hopeless confusion with what is 
useful ; secondly, the useful matter is arranged in a merely 
chronological, instead of a scientifio^ order. 
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The Yolume for 1866 amply bears out both those assertions. 

And firsts as to the heterogeneous nature of its contents. 
It aims at being a Statute Book, not only for England, to 
which most of its Acts apply exclusively, but also for Ireland^ 
Scotland, India, and our colonial empire, so far at least as the 
last two are legislated for by the imperial government ; and it 
contains a vast number of Acts which, from their limited 
operation in time or place, are widely distinguishable from true 
general laws. It has cost us some trouble to put together, aa 
it were, in five separate heaps, the very different sorts of 
enactments which are scattered in positions the most incon-> 
gruous throughout the volume. These five heaps, or classes, 
are as follows : — 

I. Non-English Statutes, of which 17 relate to Ireland, 9 to 
Scotland, 5 to the Colonies, 1 to India, 1 to Courts of Justice 
in foreign lands. Total 33, not one of which has any reference 
to the realm of England. 

II. Local and Personal Acts which have reference only to 
definite localities or definite individuals in England, and 
appear among the so-called '* public general" Statutes, not 
because they are really of a ^^ general nature," but because 
they were for certain reasons introduced into Parliament at 
the public expense. Of these there are 18. 

in. Annual Acts, by which the machine of Government is 
carried on for the current year : of these 3 relate to supply, 
2 to discipline in the army and navy respectively, 1 to in- 
demnity granted to persons who may not have taken certain 
obsolete oaths, 2 to the continuance of expiring Acts;* in 
aU8. 

IV. Legislative Warrants : by which the Government is 
authorised to apply certain monies for certain purposes, to 
vary the arrangement of the public funds, or to carry out 
certain public works ; in all 8. 

Y. True General Laws for England, 55. 

^ * The proper clasBification of such Acts may be disputed. 

O 2 
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It appears^ therefore, that eonsiderablj more than half the 
total number of the new Statutes are either inapplicable to 
England, or deficient in the characteristics of true general 
laws. Of the 122, 67 belong to classes I., II., HI., or IV., 
leaving for class Y. a residuum of only 55 true English 
statutes. 

And the spurious are not only more numerous, but occupy 
relatively much more space than the genuine statutes. Out 
of the 1,007 pages, the genuine Statutes occupy only 356. 
Now, as long as England is at the head of a great colonial 
empire, and as long as Ireland and Scotland retain their 
national peculiarities, so long must every year produce Acts 
of Parliament whose operation is purely colonial, purely Irish, 
or purely Scotch. Such Acts must of course be made con- 
veniently accessible to those whom they concern ; but why 
should the law of England (or rather of the United Kingdom) 
be encumbered with fragments of other systems ? Why 
should laws for England be jumbled up with laws which have 
no operation except at the antipodes ? The very first step 
towards a reform of the law is to separate English Statutes 
from these half-foreign accretions. 

The next step is to separate general laws from laws not 
general It happens to be expedient every year to pass certain 
essentially private Acts at the public expense ; it happens to be 
necessary that the nation each year should give to its rulers 
certain powers, to be renewed from year to year, and should 
occasionally give authority to those rulers to do acts otherwise 
illegal ; but there is no reason why all these Private Acts, 
Annual Acts, and Acts in the nature of legislative warrants, 
should be for ever embalmed among the Statutes of the realm* 
An instance or two may make this clearer. 

Mr. Forsyth was elected member of Parliament^ and took 
his seat accordingly, while holding a certain o£Sce under the 
Crown. It was afterwards discovered that he had thus become 
liable to pains and penalties, and the sole object of c. 20 in 
the Statute Book of 1866 is to indemnify him against them. It 
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is in fact a pardon, which Mr. Forsyth can carry in his pocket, 
and plead if he should be indicted, but is of rery little use for 
any other purpose. 

It is necessary that certidn orders, made under the ''Local 
Government Act, 1858," by the Home Secretary, for the im- 
provement of various localities, should be approved by Parlia- 
ment. Chapters 24, 7d, 106, and 107 of this Volume are 
accordingly devoted to the confirmation of such orders, which 
are set out in full, with elaborate schedules immortalising 
all sorts of obscure parochial details. These four Acts occupy 
112 pages. 

But if the 55 true English laws were presented to the 
lawyer disencumbered of the 67 enactments which are either 
not English, or not general laws at all, he would still have a 
farther and even graver cause for complaint, arising out of 
what we said was the second great fault of the Statute Book. 
He would find his residuum of 55 true English Statutes 
arranged on no imaginable plan. Their arrangement is, in 
fact, determined merely by the order in which they received 
royal assent, and if they have thus no organic connection one 
with another, it is needless to say that they have no such 
connection with the enactments which are contained in the 
previous volumes of the Statute Book. 

The following analytical table of contents of these 55 Statutes 
may give some idea of the variety of the subjects of which 
they treat. It has no pretensions to scientific method: — 

Armed Forces on Land (cap. 47, Prize Money ; c. 60, Militia 
Pay ; c. 120, Patriotic Fund), 3 Acts. 

Armed Forces at Sea (c. 43^ Savbgs Banks ; c. 109, Disci- 
pline), 2 Acts. 

Bills of Sale (c. 96), 1. 

Cattle (caps. 2, 15, 110, Diseases; c. 34, Assurance), 4. 

Charities (c. 57, Enrolment of Deeds), 1. 

Church (c. 81, Ecclesiastical Leases; c. Ill, Ecclesiastical 
Commission), 2. 

Companies (c. 3, Telegraph; c. 108, Bail way Securities)| 2. 
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Courts (c. 14, County; c 32, Divorce; c. 68, Pensions; 
c 101, Fees in Superior), 4. 

Crown (c. 62, Woods and Forests), 1. 

Customs and Kevenue (c. 23, Isle of Man ; c. 36, re-arrange- 
ment; c. 64, ditto), 3. 

Finance (c. 5, Savings Banks Investments ; c. 25. Exchequer 
Bills ; c. 39, Exchequer Audit), 3. 

Fisheries (c. 85), 1. 

Harbours and Tolls (c. 30), 1. 

Health (c. 35, Contagious Diseases ; c. 41, Nuisances ; c. 90, 
Sanitary), 3. 

Libraries (c. 114), 1. 

Loans, Government (caps. 28, 72, 73, 95), 4. 

Local Government (c, 78, County Bates), 1. 

Metropolis and Thames, (c. 31, Vestries; c« 89, Rivers; 
c. 122, Commons), 3. 

Offices, Public (c. 76, Fees by Stamps), 1. 

Office (c. 22, Abolition of Declarations as Qualification 
for), 1. 

Parliament (c. 19, Oaths Abolition ; c. 54, Bevising Bar- 
rister ; c, 55, Postmaster-General), 3. 

Poor (c. 113), 1. 

Prisons (c. 100), 1. 

Procedure, Criminal (c, 62, Expenses of Prosecutions; 
c. 121, Extradition), 2. 

Safety, Public (c. 69, Dangerous Goods), 1. 

Schools, Industrial (c. 118), 1. 

Schools, Beformatory (c. 117), 1. 

Trade (c. 37, Hops ; c. 65, Colonial Coins ; c. 82, Standard 
Weights and Measures), 3. 

An inspection of the above list will show how Acts, which 
wo have grouped together as having some affinity for one 
another, imder one title, are sundered by wide intervals in the 
actual arrangement of the Statute Book. Thus, the Acts re- 
lating to Government loans are numbered in the Statute Book 
28, 72, 73, and 95, Even such a rough and primA facie classi- 
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ficatlon as that which we have here attempted^ would be 
infinitely preferable to the merely chronological arrangement 
which prevails at present. A Statute Book for 1866, omitting 
the non-English and non-general Statutes, and arranged upon 
almost any principle of natural grouping, would occupy a third 
of the bulk, cost a third of the price, and be of ten times the 
utility, of the volume which has actually appeared. 

No slight advantage, resulting from the introduction of any 
sort of order into the arrangement of the Statutes, would be, 
that the legislature would be obliged to be more careful to 
confine each measure within the bounds of its proper subject- 
matter. Hybrid Acts, such as chapter 105 of the late session, 
would no longer pass muster. The main object of this Act was 
to keep alive a number of private Turnpike Acts, which would 
have otherwise speedily expired. It is so far a mere continu- 
ance Act, and as such we have classed it. But its second 
section amends the " General Turnpike Act, 4 Geo. IV., 
c. 95," and is therefore a true public general Enactment, which 
ought never to have been introduced into what is, by its own 
confession, '^The Annual Turnpike Acts Continuance Act, 1866." 

What again can be more clumsy in form than the Sanitary 
Act (c. 90) of the late Session ? It is divided into three parts. 
The first of these amends the Sewage Act, and its 11th sec- 
tion incorporates, and is unintelligible without reference to 
various sections in the Public Health Act of 1848, and the 
Local Government Acts of 1858 and 1861; The second part 
amends various Acts relating to nuisances. The third part 
contains miscellaneous provisions in a state of hopeless con- 
fusion; while the fourth part contains a most complicated 
system of exceptions and modifications to be observed in 
applying the Act to Ireland. It is obvious that a separate 
Act should have been drawn, which should have aflfected Ire- 
land directly, not by ambiguous inference from an English 
Statute. The English Statute itself contains heterogeneous 
material, which should have been digested under very numerous 
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We have pointed out several instances afforded by the new 
volume, of the vicious system upon which the laws of England 
are composed and promulgated. It is but fair to point out 
such indications as it presents of a movement towards a better 
state of things. 

In the first place, the system of ^^ short titles" has been, for 
the first time, very extensively applied. Almost every Act 
contains a section by which it christens itself by a terse and 
appropriate name; and thus christened, may be cited by its 
self-imposed name as effectuaHy as by the old cumbrous 
method. ^^The Cattle Assurance Act, ,1866," is in every 
way more convenient for citation than its equivalent; ^^ An 
Act passed in the twenty-ninth year of Her Majesty Queen 
Victoria, chapter thirty-four." 

Indeed, the '^ Foreign Jurisdiction Act " goes so far as to 
christen all previous Acts upon the same subject by its own 
name, with the addition of the year in which they were respec- 
tively passed. 

Another hopeful sign is the increase of Consolidation Acts^ 
which gather up all the legislation upon a given subject into 
one orderly Statute, and repeal all the previous enactments. 
In the volume before us, the laws relating to Exchequer Bills^ 
to the Conservancy of the Thames, to the Discipline of the 
Kavy, and to Industrial and Reformatory Schools, are thus 
gathered into separate Statutes, while a long list of frag- 
mentary enactments scattered throughout the Statute Book 
are at the same time repealed. 

But this system should be much more thoroughly carried out. 
Instead of the amending Acts which now produce so much 
confusion, entirely new Statutes should be drawn, which should 
embody the whole of the old law upon each subject, so far as 
it is to be preserved, in addition to the new law which it is 
proposed to introduce. Old and new should be arranged upon 
a symmetrical plan together, and all old Statutes upon the 
subject thus remodelled should be at once repealed. 

But such changes as these are but palliations of evils which 
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ought to be entirely swept away. The faults which we have 
indicated in the Statute Book for 1866^ are of course equally 
present in every one of its predecessors, and the whole bulk 
of the Statute Law needs those remedies^ the necessity for 
which has been shown in the case of the volume before us. 

The fault of heterogeneousness must be cured by a process 
of sifting, which shall reject from the English Statute Book all 
Statutes which do not affect England, or which are not really 
of a ^'general" character. The fault of mere chronological 
arrangement must be cured by codification — a word of awful 
import to old-fashioned lawyers, but which means nothing more 
than the exhibition of our old law in a rational instead of an 
irrational order. 

These are, it is true, faults in the form, not in the matter of 
the law, but they are not, therefore, unimportant. To defective 
form, are attributable the obscurity and delay of all legal 
proceedings, the ignorance of the lawyer of every department 
of the profession but his own, and the difficulty experienced by 
the legislature in rightly carrying out such changes in the 
matter of the laws as may be found to be necessary. 

Hitherto, '^ law reform " has always meant some change in the 
matter of the law which is thought to be desirable. We are 
beginning at length to see that before we can change our laws 
sacessfully, we must ascertain clearly what they are. A Boyal 
Commission has just been issued containing a list of names 
well calculated to make us hopeful of the result of their labours ; 
above all that of Lord Westbury, to whom, more than to any 
one else, we owe it that this great work is being at length 
seriously taken in hand. 

^The various law reforms, some of which, at least, the present 
generation may hope to see accomplished, will probably occur 
in the following order : — Codification of the Statutes, Digest 
of the Cases, Unification of the Statute Code and Case Code, 
Identification of Law and Equity. But the first question with 
which the Boyal Commission will have to deal will be un- 
doubtedly that of the Codificatioaof the Statutes. We state 
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what appear to be the questions upon which the Commission 
will at once be called upon to come to a conclusion. They 
are: — 

L Shall the Statute Code embrace only the laws affecting 
England^ or shall it also contidn Irish^ Colonial^ Scotch^ and 
Indian Acts ? 

II. Shall it contain only true general laws^ or also what we 
have grouped under the heads ^* Local and personal," " Annual," 
and " Legislative warrants?" 

TSo one who has read this paper will doubt what answers 
would be given by us to these two questions. 

III. Shall the matter of the Statutes be changed, where it 
is thought to require change, at the same time with their 
form? 

In favour of such a simultaneous change, it may be urged 
that the opportunity is a good one for getting rid of anomalies, 
whiph will now, for the first time, be visible in all their 
deformity. 

Against it may be said, that a change of matter is no 
necessary accompaniment of a change of form ; that, on the 
contrary, the two kinds of change will require quite different 
agencies to carry them out, and that the full discussion which 
each change in the matter of the laws must undergo in Parlia- 
ment, will delay, for an indefinite period, those changes in 
their form which might otherwise be sanctioned as a matter of 
course. 

IV. What scheme of legal classification would be at once the 
most convenient and the most scientific ? 

This is, perhaps, the most difficult question of all, and is 
certainly one which we shall not attempt to answer in the few 
words which must bring this paper to a close. 

Thomas Ebskinb Hollakd. 



191 



abt. n.— criminal procedure. 

By C, S. Geeavbs, Q.C. 

IN our August number we discussed certain parts of English 
and Scotch Criminal Procedure, and we now proceed to 
the consideration of other parts, and we are the better pre- 
pared for that consideration bj the revised reprint of some 
articles from the Scottish Law Magazine, under the title of 
"Escapes of Prisoners on Technical Grounds in Scottish 
Practice,'' by Mr. Dunbar, assistant procurator-fiscal of 
Dundee, in which the subject is dealt with in a very able 
manner* and of which we shall largely avail ourselves in this 
article. 

If it were worth the while to investigate the matter, we 
believe it would invariably be found that in a barbarous state 
of society the procedure, as weU as tlie law, with respect to 
persons charged with offences is governed by no settled rules^ 
but rests on the arbitrary and uncertain will of the chief 
magistrate — ^if indeed that term can be applied correctly to 
Buch a ruler. Excessive and inhuman punishments prevail^ 
and trials are a mere mockery. As time goes on civilisation 
increases, the public become dissatisfied with the administra- 
tion of the criminal law, a reaction sets in, and laws are passed 
for the protection of the innocent. Judges, impressed with 
the too great severity of the previous laws, lean towards a 
construction of the new laws most favourable to the accused, 
and yield to objections, which in themselves can hardly be 
deemed other than technical in the highest degree. This 
naturally leads to a reaction in a contrary direction, which 
tends to get rid of technical and formal defects, and to cause 
laws to be passed, the effect of which will be to secure the 
trial of every offender upon the merits of the case. 



192 Criminal Procedure. 

Mr. Dunbar gives the following graphic description of the 
early state of criminal law in Scotland — 

** The reign of our Scottish Soloi^ion (James VI.) was disgraced 
bj many acts of sanguinarj craeltj, which he personally directed. 
Offences of a trivial nature were construed by him into heinous 
crimes against his royal person and dignity, and the unlucky offenders 
were remorselessly prosecuted at his instigation. 

*' The insane writer of a harmless Pasquil on James' Scotch sub- 
jects in England, and poor A. Cornwall, the town, officer of Edin- 
burgh, who unwittingly attempted to hang His Majesty's picture on 
the gallows, were among the legal victims who suffered the extreme 
penalty through his cold-blooded cruelty. Witches and wizards 
were objects of great interest to him, and he frequently attended the 
examination of these poor wretches, and superintended the infliction 
of the horrible torture of the boots ; and he aided to invent and 
inflict new, and, if possible, worse tortures, so as to induce them to 
confess, until their miseries were ended by a cruel execution. During 
the turbulent reigns of his three immediate successors the boots and 
thumbscrews, and other instruments of bai'barous cruelty were in 
frequent use to extort confessions of guilt ; and these confessions 
were unscrupulously used, not only against the accused themselves, 
but against all others whom the accused might, under the agonies of 
torture, implicate. In other cases the consciences of accused persons 
were violated by these persons being put upon oath and judicially 
interrogated, so that they might criminate themselves ; if they refused 
to confess, they were punished for contumacy. During the persecu- 
tion of the covenanters, religious acts were construed into acts of 
treason, and many conscientious men were consigned to the dreary 
dungeons of the Bass Bock, either to end a miserable existence in 
captivity, or wait till they were led forth to execution. Many of the 
covenanters were summarily executed by the ruthless soldiers of the 
royal army without ipdictment or form of trial. Juries were packed, 
and, when unwilling to convict, were repeatedly enclosed and brow- 
beaten till they returned verdicts of guilty. Threats of prosecution 
for wilful error in assize were freely used against them to compel 
them to yield. The accused were not confronted with the witnesses, 
but the witnesses were examined apart before the Lords of the Privy 
Council ; and their ex parte depositions were put in as evidence on 
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the trial, and were not liable to be disputed bj the accused, on the 
principle of onr ancient jurisprudence, that it would be an act of 
flagrant contempt in a prisoner to dispute the validity of evidence 
led before so high a tribunal. No defence contrary to the averment 
in the libel was permitted to the accused, on the ground that the 
prosecutor's witnesses were quite fit to prove any such defence if it 
existed ; and that to admit contrary probation would be to open a 
door to peijury. A vicious practice existed of the prosecutor ad- 
ducing fresh probation to the assize (out with the presence of the 
panel) after they had retired to consider their verdict. This, how- 
ever, was put an end to by a statute of Charles 11. (1587, cap. 91), 
which directed that all the evidence should be led in open court 
before the assize retired."* 

Lamentable as such a description is of the manner in which 
criminal law was administered in Scotland during the tinie to 
which these statements ref er^ we regret to say that our English 
annals would furnish examples of as deplorable a state of things 
in England during a similar period. 

An Act of Queen Mary (1555, cap. 33) directed that accused 
persons in Scotland should be served with a copy of the libel 
contjEuning the cliarges against them. This we hail as the lirst 
step towards affording an accused person a fair trial, and we 
rejoice to see that it passed in the reign of that unfortunate 
Queen^ whilst at the same time we lament to add that at the 
present hour there is no similar Act applicable to all offences 
in England. James YI., however^ did not hesitate to violate 
this statute. One, F. Tennant, merchant^ burgess of Edin- 
burgh, was apprehended three years after his offence, and 
summarily tried for writing '^ sklanderous, calumnious, and 
reprochfuU lettres to the dishonour of the kingis majestic, and 
Ids maist nobill progenitouris." At the bar he craved for a 
copy of the charge against him, but was refused. The King, 
by letter under his hand, directed the judges to pronounce 
judgment on him, that " his toung be cuttit out at the 
rute," and that he should afterwards be hanged* After doom> 

* Escapes of Prisoners, 5-6. 
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however, the King was graciously moved, by certain 
considerations, to dispense with the punishment, except the 
hanging."*^ 

By an Act of Charles II. (1672, cap. 16), this provision of 
furnishing the accused with a copy of the charges against them 
was thenceforth to be observed, and accused persons Were also 
thereby for the first time entitled to receive a list of the wit- 
nesses to be adduced against them, and also a list of the assize 
by whom they were to be tried, that they might be prepared to 
prove objections, " why any contained in the said lists should 
not be admitted as a witness, or upon the assize." This 
excellent statute, however, not only produced beneficial con- 
sequences, but also led to mischievous results ; for in this, as in 
many other similar instances, technical objections, which no 
one could reasonably have anticipated, arose in the working 
of clauses apparently clear in themselves. Wherever a statute 
directs a copy of any document to be given, or signed, or a 
list of persons to be furnished, the question may in any case 
be raised whether such copy has been given or signed, or such 
list has been furnished. If no copy or no list has been given, 
it is plain the statute has been disobeyed ; and, as an incorrect 
copy or list is both in reason and in law no copy or list, it 
must be held to be insufficient. It is quite impossible in such 
a case to draw any distinction between a more or less incorrect 
copy or list; for the plain reason that any inaccuracy may 
mislead or fail to give the information, which the legislature 
intended to be conveyed. It is very easy to say that the 
mistake in a Christian name, or in the number of a street, 
or the absence of a signature, are immaterial ; the answer is 
that they may be material, and that the object of the legisla- 
ture is frustrated if they are incorrectly given. We, therefore, 
are not in the least surprised that it was held that a copy of 
the list of assize, signed W. Fergusson instead of G. Fergusson, 
and another copy signed D. Bayle, instead of D. Boyle, were 

• Cited from 2 Pitcairn's Cr. Trials, 333, in Escapes of Prisoners, 6« 
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held insufficient;'* or that a copy of criminal letters was held 
bad because it had not been subscribed on each page hj the 
officer who served it ; and the officers had failed to state in 
the prisoner's citation the number of pages of which the copy 
coDsisted.f 

Accused persons (especially under the reign of Charles II. 
and James VII.) were frequently confined in prison for 
years without being told the nature of the charges against 
them. Exorbitant fines^ to the value of the estate of the 
accused^ were imposed upon them^ and extravagant bail was 
demanded for their liberation. This total perversion of justice 
reached its height in the reign of James YII. ; and in 1689 
these intolerable grievances were made articles of complaint 
in the celebrated claim of rights, when the throne was declared 
vacant and the crown offered to William of Orange and Mary. 
Three years afterwards the Charter of the People's Liberties 
was obtained by the passing of the Act anent ^^ wrongous 
imprisonment," popularly known as the Habeas Corpus Act of 
Scotland, 1 701, which still remains the law of the land. By 
that Act it was declared unlawful to imprison any person for 
trial without stating the reason for it in a signed warrant of 
commitment, a copy of which must be served to the prisoner ; J 
and every prisoner committed for trial for any offence, might 
apply to any judge competent to try his offence for letters of 
intimation, which must be issued within twenty-four hours, 
ordaining the prosecutor to bring the prisoner to trial according 
to the statutory provisions. The prosecutor was then bound 
to serve an indictment on the prisoner within sixty days after 
the intimation to him : otherwise the prisoner was entitled to 
be liberated upon a precept to the jailor issued by the judges 
on a written application by the prisoner. If the indictment 
was served within the sixty days — the day of trial being pre- 
viously fixed — the prosecutor must bring the trial of the 
prisoner on that indictment to a conclusion within forty days 

* Escapes pf Prisoners, 12 ; citing 2 Hume, 247. 
t Ibid., citing 2 Hmue, ^. t Escapes of Prisoners, 7. 
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from the Bixty, or one hundred days fix>m the seryice of the 
letters of intimation^ otherwise the judges were bound to grant 
a warrant of liberation within twenty-four hours after applica- 
tion made by the prisoner. But the release of the prisoner^ in 
either of the above cases^ does not form a complete bar to 
further prosecution ; for the prosecutor may obtain criminal 
letters from the Supreme Courts and a warrant to apprehend 
and imprison the accused, and the letters must be prosecuted 
to a final sentence within forty days after the date of the im- 
'prisonment, otherwise the prisoner is entitled to be liberated, 
and to be declared to be for ever free from all process for his 
ofience. Where, therefore, the accused is detained in prison, 
the prosecutor has, at the utmost, one hundred and foriy days 
to bring his case to a conclusion. It not unf requently happens 
that he is unprepared to go to trial within the hundred days, 
— a statement which will create some surprise in England — 
although he may have served the indictment within the sixty ; 
and then the prisoner is served with criminal letters, and a 
fresh warrant of detention is lodged with the prison officials. 
The prisoner, may, therefore, be detained in prison during the 
whole period before he is brought to trial on criminal letters.* 
These provisions, as was natural, have led to the escape of 
many prisoners. In 1715 a woman, accused of child murder, 
served letters of intimation, but no indictment having been 
served on her within the sixty days, she was liberated, and 
afterwards served with criminal letters ; these being discovered 
to be inaccurate, fresh letters were served on her. But it was 
held that the prisoner could only be prosecuted once on 
criminal letters, and as the first letters were not prosecuted to 
a conclusion within forty days, the prisoner was declared for 
ever free from the charge.f tn 1823 a man found guilty by 
a jury of a charge, which was so peculiar that the case was 
r^erred to the High Court to consider what punishment should 
be ^ronoimced, escaped because tJ^e final sentence was not 

• Escapes of Prisoners, 10. 
t Case of Janet PhilUpi 2 Hume, 108; Esoapes of Prisoners, 12. 
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pronounced before the forty dajs^ aUowed for bringing tbe case 
to a conclusion after the sixty days^ had expired.* And many 
other cases are cited by Mr. Dunbar, who remarks that, — 

<< The Act of 1701 has done far more for the liberty of the sub- 
jects than our forefathers contemplated. The most trivial error or 
omission in any important part of the criminal letters is necessarily 
fatal to the prosecution, and operates deliverance to the prisoner, as 
the prosecutor must irrevocably peril his case on the second and last 
mode of procedure allowed to him. Any accident or unforseen cir- 
cumstance over which the prosecutor can have no control — such as 
the necessary or wilful absence of a witness — ^whereby the prosecutor 
is prevented from proceeding to trial on the criminal letters within 
the limited period, would be equally fatal to the prosecution. And 
the same result would follow any accident during the trial, either on 
indictment or criminal letters, which prevented the prosecution being 
concluded within one hundred days in the one case, and one hundred 
and fifty days in the other. The recent trial, under criminal letters, of 
Dr. Pritchard for murder, was delayed untO within a few days before 
the expiring of the one hundred.f By the illness of a juiyman on 
the second day of the trial, the case had a narrow escape of being 
added to the failures of justice under the Act. Had the juryman not 
recovered, and been able to resume his duty, the trial, so far as gone, 
would have been so much labour lost ; the jury in the box would 
have been discharged, and a new jury ballotted, and the evidekice 
led of new. In the limited time at the disposal of the prosecutor, it is 
veiy questionable if this course could have been successfully followed 
out. Again, if the evidence could have been spun out by the counsel 
for the defence so as to have taken a few days more, the statutory 
limit might have been reached before the verdict, and the prisoner's 
liberation demanded and obtained V* t 

A further objection to this Act is, that the service of criminal 
letters must be made personally. 1/Vhen, therefore, a prisoner 
has been set at liberty either because the indictment has not 
been served in due time, or upon any objection sustained to the 

* Case of Janet Phillip, 2 Hume, 103 ; Escapes of Prisoners, 12. 
t Query— add •* and forty." t Escapes of Prisoners, 14, 16. 
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indictment^ the prisoner maj leave the country^ and avoid ser- 
vice of the criminal letters^ and thus escape altogether.* 

The Act was declared by the late Lord Oockbum to be " a 
map of imperfect protection and practical confusion." Mr. 
Dunbar says that " the latter part of his lordship's censure was 
just ;" but he refers to the cases we have mentioned and others 
to prove that Lord Cockbum was in error in calling It a mass 
of imperfect protection,! aa it causes the acquittal of guilty 
persons. In this remark we altogether agree ; but it appears 
to us that Lord Oockbum may have been correct in another 
view of the Act. As we have seen, the Act declares it unlawful 
to imprison any person for trial without stating the reason for 
so doing in the warrant of commitment. Now, suppose an 
innocent person be committed for a felony under a warrant, 
which accurately complies with this provision, if we correctly 
understand Mr. Dunbar's statement of the effect of the Act as 
it is now settled, he may be detained in prison for one hundred 
and forty days, before he can get at liberty. We rather think^ 
however, that this could only happen in very few cases ; as in 
all cases, except such as are still capital, the prisoner would be 
entitled to be set at liberty on finding bail. 

The English mode of bringing prisoners to trial is very 
different. In all cases where a prisoner is examined before a 
magistrate, the trial ordinarily takes place at the next sessions 
or assizes. In these cases the prisoner Is either committed or 
compelled to find ball to take his trial at the next quarter 
sessions or assizes, as the case may fall within the jurisdiction 
of the one or other of those courts, and the prosecutor and wit- 
nesses are bound by recognizance to prosecute and give 
evidence on the trial. In general the trial takes place accord- 
ingly at the next sessions or assizes; but if there be any 
reasonable ground for postponing the trial, the Court will order 
it to be postponed till the next subsequent sessions or assizes, 
and it sometimes happens that the trial is postponed several 

* Escapes of Prisoners, 16. f Ibid*, 11. 
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timefl. There was foimerly a distinction between cases of 
felony and misdemeanour. In the former the practice was to 
try the prisoner at the same sessions or assizes at which the 
indictment was founds if he were in prison or appeared ; but 
in cases of misdemeanour the def endant^ when not in custody^ 
was entitled to traverse (put off) the trial to the next sessions 
or assizes. This right was at first restricted by the 60 Geo. III. 
and 1 Geo. lY.^ c. 4t, s. 3, and afterwards abolished by the 14 
and 15 Yict.^ c. 100^ s. 27 ; by which no defendant is entitled to 
traverse or postpone the trial ; but the Court may postpone the 
trial; if it think that the defendant ought to be allowed further 
time either to' prepare his defence or otherwise. The assizes 
are always held twice and sometimes thrice a year in every 
county. Though popularly called assizes^ the prisoners are in 
all cases tried under the commissions of oyer p.nd terminer^ or 
general gaol delivery^ unless an indictment has been removed 
by certiorari^ in which case the prisoner is tried on the civil 
side under the commission of assize. All indictments^ whether 
found at the same or at a previous assize, may be tried either 
under the conunission of oyer and terminer or gaol delivery, 
and so also may any indictment that has been found at the 
sessions and transmitted to the assizes. As far -as the liberty 
of the subject is concerned, the commission of gaol delivery is 
far the most important ; for under it the judges have power to 
discharge, not only prisoners acquitted, but also such against 
whom, upon proclamation made, no one shall come forward to 
prosecute or give evidence; and by the 3 H. YII., c 3, the sheriff 
is to deliver to the justices of gaol delivery a calendar of all 
the criminal prisoners in the gaol, and the offences for which 
they are committed, in order that the justices may '* proceed to 
make deliverance of the same prisoners according to the law." 
The regular course, accordingly, is to bring up all the prisoners 
against whom no bill has been preferred or found, or who have 
heen acquitted, at the end of the assizes, and to make a procla* 
mation calling upon any one to come forward and give informa* 
tion of any offence committed by any of the prisoners, and to 

P 2 
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diBcharge them^ if no such information be given. At one time 
it seems to have been considered that the judge was bound 
under this commission to discharge all such prisoners ; but it 
was afterwards held that the judge mighty in his discretion, con- 
tinue in gaol such prisoners as had been committed until the 
next sessions^ before which the assizes had interrened^ and the 
witnesses against whom had been bound over to the sessions^ 
the offences with which the prisoners were charged being all 
proper to be tried at the sessions.* 

There seems no reason to doubt that under the commissions 
of oyer and terminer and gaol delivery, all prisoners com- 
mitted for indictable offences must be brought to trial or 
delivered within a period of much less than a year, unless the 
Court postpone the trial ; but this leaves all other persons 
committed for other causes unprovided for, and their cases 
must [be dealt with under the English writ of habeas corpus. 
Of this there are several kinds,t but the only one applicable to 
our present subject is the habeas corpus ad subjiciendum^ 
which is directed to any person detaining another, and com- 
mands him to produce the body of the prisoner, with the cause 
of his caption and detention, and to submit to whatever the 
Court awarding the writ shall consider on that behalf. This is 
a common law writ, and formerly only issued out of the Court of 
King's Bench, but since the mention of the Courts of Common 
Pleas and King's Bench as co-ordinate in this jurisdiction in 
the 16 C* I., c. 10, the writ might be obtained from either 
of those Courts, or from a judge thereof in vacation ; J and by 
the 1 and 2 Vict. c. 45, every judge of the Queen's Bench, 
Common Pleas, or Exchequer, has now equal authority to 
transact out of Court such business as may be transacted by a 
single judge relating (among other matters) to granting writs 
of habeas corpus. If a probable cause be shown that the 
party is imprisoned without just cause, and therefore has a 
right to be delivered, the writ of habeas corpus is then a writ 

• R. & E., 173. t See 3 BL Com., 129. 

t 3 Bl. Com., 131. 
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of right,* ^hich '* may not be denied, but ought to be granted 
to every man that is committed or detained in prison, or other- 
wise restrained, though it be by command of the king, the 
privy council, or any other, "f 

The Court of King's Bench, however, relying on some 
arbitrary precedents, determined that they could not upon 
a habeas corpus either bail or deUver a prisoner, though 
committed without any cause assigned, if he were committed 
by the special command of the king, or by the lords of the 
privy council. This caused a parliamentary enquiry, and 
produced the Petition of Bight, 3 C. I., c. 1, which recites 
this illegal judgment, and enacts that no freeman hereafter 
shall be so imprisoned. Yet the very next year, when Mr. 
Selden and others were committed by the lords of the 
council, in pursuance of his Majesty's special command, for 
notable contempts, and stirring up sedition against the king 
and government, the judges delayed for two terms, including 
the long vacation, to [decide how far the charge was bailable, 
and when they agreed that it was, they annexed the condition 
of finding sureties for good behaviour, which still protracted 
their imprisonment. This led to the 16 C. I., c. 10, by which 
any person committed by the king or privy council shall 
have a writ of habeas corpus without any delay, and the 
Court shall, within three days after the return, determine the 
legality of the commitment. New shifts and devices, however, 
were still resorted to, in order to detain stat;p prisoners in 
custody. The first writ was not obeyed, but a second and 
third were issued before the prisoner was produced. These 
and other devices caused so much just dissatisfaction as ulti- 
mately to lead to the famous Habeas Corpus Act, 31 C. 11., c. 2, 
by sec. 2 of which when any writ of habeas corpus is served 
upon any sheriff, gaoler, minister, or other person whatsoever, 
or left at any prison with any under officer, the officer shall, 
within three days after the service of -the writ (unless the 

* 3 Bl. Com., 132. t Com. Jonrn., 1 Apr., 1628. 
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commitment be for treason or felony^ or on suspicion of being 
accessory before the fact to any felony, or upon suspicion of 
any felony^ and these offences be plainly expressed in the 
commitment), make return to the writ, and bring the body of 
the prisoner before the Lord Chancellor, Lord Keeper, or the 
Judges or Barons of the Court from whence the writ was issued, 
and shall certify the true cause of the detainer or imprison- 
ment ; but if the place of detention be above 20 and under 100 
miles, then within ten days, and if above 100 miles, then within 
%0 days after the service of the writ. 

By sec. 3, if any person be committed or detained for any 
crime (unless the commitment be for treason, &c.) in vacation, 
the Lord Chancellor, Lord Keeper, or any of the Judges, upon 
view of a copy of the commitment, or on affidavit that a copy 
has been denied, is required to award a habeas corpus return- 
able immediately before himself or any other of the judges, 
and upon the return made shall discharge the prisoner upon 
bail for his appearance at the proper court where the offence 
may be tried, unless the offence be one for which the prisoner 
is not bailable. 

We have abstracted both these sections because Blackstone 
has omitted the former. The former seems to apply to the 
writs issued during term time, and the latter to those 
issued in vacation; and the former seems to be confined to 
" criminal or supposed criminal matters " which are bailable,* 
and the latter to a commitment for '< any crime ; " and all other 
cases of unjust imprisonment were left to the habeas corpus 
at common law, but in these cases the writs must, agreeably to 
ancient precedents and the spirit of the Act, have been im- 
mediately obeyed.t 

But now by the 56 Geo. HI., c. 100, s. 1, where any person 
is confined, otherwise than for some criminal or supposed 
criminal matter, or for debt, or by process in any civil suit, 
any judge of the common law courts is required, upon com- 

* Compare the preamble and sec. 2. f 3 BL Com., 137, 
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plaint'by Bach person, if it appear that there is probable and 
reasonable ground for sach complaint, to award a habeas 
corpus returnable immediately. 

By virtue of this writ^ either issued at common law or under 
the statute, the liberty of the subject is secured as far as pos- 
sible from unlawful imprisonment ; and^ even in cases where 
the imprisonment is lawful^ the writ has commonly been used 
to bring up prisoners^ to be bailed where the offence is such 
that the court deems it fit to admit the prisoner to bail, or his 
guilt is doubtful on the face of the d^ositions, or rendered 
doubtful by affidavits made on his behalf. 

By the Habeas Corpus Act, 31 C. IL, c. 2, s. 7, where any 
person^ committed for treason or felony plainly expressed in 
the commitment^ makes his prayer the first week of term, or 
first day of the sessions of oyer and terminer, or gaol delivery^ 
to be brought to trial, and is not indicted in the next term, 
sessions of oyer and terminer, or gaol delivery, after such com- 
mitment^ the justices of Kings Bench, oyer and terminer, or 
gaol delivery^ are required^ on motion on the last day of the 
term, sessions or gaol delivery, to bail the prisoner^ unless the 
witnesses for the king cannot then be produced ; and if any 
person^ who has so petitioned to be brought to trial shall not 
be indicted and tried the second term, sessions or gaol 
delivery^ after his commitment, or upon his trial shall be 
acquitted^ he shall be discharge^ from his imprisonment. 
There are only two cases where an application under this 
clause was made to the King's Bench, and in one bail seems to 
have been taken, and in the other it was refused because the 
motion was not made within the first week of the term.* No 
case is known to have occurred in which a prisoner has been 
dis9harged under this clause. Many years ago^ one Bowen 
was committed to Gloucester for feloniously shooting at, and 
wounding one Yarworth, with intent to murder him. Yar- 
worth was so badly wounded that there were no hopes of his 

^ Anonymous, 1 Ventr., 346. 
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ultimate recovery; and the trial of Bowen at the first assizes 
after his commitment was postponed^ and at the second assizes 
it was urged that he must be tried or be discharged ; WilliamSi 
J.^ however, held that he had authority, notwithstanding this 
clause, to postpone the trial and detain the prisoner till the 
next assizes^ and he ordered that to be done. Yarworth 
afterwards died, and Bowen was tried and acquitted of the 
murder, upon the proof of so dear an alibi^ that Coleridge, J., 
stopped the case. 

On the whole, it is quite clear that the English system 
works as well as any system can^ both for the protection of the 
liberty of the subject, and for bringing prisoners to trial within 
a reasonable time. No human law can prevent an occasional 
injustice through the mistake or falsehood of witnesses ; and^ 
setting such cases aside, there appears to be no means by which 
the English system could be improved^ unless it were by hold- 
ing courts for the trial of prisoners more frequently than they 
are holden at present. 

As to the Scottish system it appears to us that it would be 
well to accelerate the time of trials and it would certainly be 
right to do away with all limitations as to the time within which 
the trial must take place. Every prisoner ought to be tried as 
soon as he reasonably may be, but no arbitrary limit ought to 
be laid down, as the varying circumstances of cases cannot be 
foreseen. At' the present time a prosecution is pending against 
the Earl of Shaftesbury's steward, which, if we mistake not, 
has already been postponed from time to time for a year, and 
will probably hang over till the termination of a Chancery suit 
between the parties. 

With regard to admitting prisoners to bail in England, the 
justice, before whom any person is accused of any felony or of 
certain serious misdemeanours, has a discretion whether he will 
admit the prisoner to bail or not. In other misdemeanours 
the accused is entitled to be bailed as a matter of right. When 
the accused is bailed a recognizance is taken of him, together 
with such surety or sureties as in the opinion of the justice will 
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be sufficient to ensure the appearance of the accused at the time 
and place of trial.* If bail is refused by the justice, the Court 
of Queen's Bench may be applied to, and bail is frequently thus 
obtained. In cases of felony the Court of Queen's Bench 
generally requires four sureties. The ordinary course is to bind 
the accused in a sum proportioned to his means, and to bind 
each surety in half that sum. So much care is taken in all 
cases in England in requiring proper sureties, that it rarely 
happens that the accused fails to appear and take his triaLf 

In Scotland we understand that tin accused person is entitled 
to be bailed in all cases which are not capital ; he, however, is 
simply bound, without any penalty, to appear at the trial, and 
one cautioner is generally bound in a certain sum ; but there 
may be more than one cautioner. It is said that the sums are 
often fixed very low, and accused persons frequently fail to 
appear. It appears to us that it would be well to make it dis- 
cretionary, whether the prisoner should be bailed in all the more 
serious offences ; and there can be no doubt that the prisoner 
should be bound in a penal sum himself, and be compelled to 
find such cautioners and in such sums as may secure his appear- 
ance at the trial. The former can only be effected by statute, 
but the latter may be done at once by those who admit the 
prisoner to bail. 

There are considerable differences in the forms and requisites 
of criminal proceedings in England and Scotland. In England 
there are two common forms, viz., — indictment and criminal 
information. The former is an accusation of some indictable 
offence made by some jury. We advisedly thus describe it : 
for a coroner's inquisition, whereby any one is charged with 
murder or manslaughter, is an indictment ; so, too, if to an 
action for a libel charging the plaintiff with an indictiable 
offence, the defendant pleads that the plaintiff was guilty of 
the offence, and the jury find a verdict for the defendant on 

* ll&12Yic., 0.42, s. 23. ' 

t The late Mr. Bellamy once mentioned a case of arson in Oxford- 
shire, where the accused had been bailed, but appeared, and was tried, 
convicted, and executed. 
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this plea^ this^ according to ancient authorities^ amounts to an 
indictment. A criminal information^ Which only exists in 
cases of misdemeanour^ is a written accusation^ which charges 
the defendant with some indictable offence^ and can only be 
filed in the Court of Queen's Bench by the Attorney-General 
by virtue of his oflSce, or by a private individual by leave of 
the Court.* An indictment for murder may well form a 
specimen of our indictments ; it is as follows : — 

'* Gloucestebshibb ^ The jurors for our Lady the Queen, upon 
TO WIT. 3 ^heir oath, present that A. B., on the tenth 

day of July, in the year of our Lord 1866, felo- 
niously, wilfully, and of his malice afore- 
thought did kill and murder C. D." 

The following is the form of a criminal information by the 
Attorney-General. 
« Michaelmas Term, in the 80th year of the Reign of Queen 

Victoria. 
« Middlesex *> Be it remembered that John Bolt, £s- 
TO WIT. y^jiive^ Attorney-General of Our Sovereign 

Lady the now Queen who for our said Lady 
the Queen prosecuteth iu this behalf, in his 
proper person comes here into the Court of 
our said I^dy the Queen, before the Queen 
herself, at Westminster, in the County of Mid- 
dlesex, on next after in 
this same term, and gives the Court here to 
understand and be informed that A. B., &c.*' 
[Here the offence is described in the same 
manner as in an indictment]. 
The information concludes with a prayer by the Attorney- 
General of the consideration of the Court in the premises, and 
that process may be awarded against the defendant to make 
him answer. 
An information at the suit of a private person runs in the 

♦ We need not notice the nnnsual modes of procedure by present- 
ments of nuisances by jasUoes of the peace or commissioners of sewers. 



More Judgti i^^Are they Wanted ? 207 

name of the Master of the Crown' Office, but in other respects 
is very similar to one filed by the Attorney-General. 

In Scotland there is neither a grand jury nor coroner's 
inquest, and their criminal proceedings are either by indictment 
or criminal letters, both of which are included in the term 
libel, which is the written instrument which is delivered to the 
defendant, and contains the particulars of the charge against 
liim.* These proceedings will be considered in the continua- 
tion of this article in the next number of the Magazine. 



abt. in.— more judges :— are they wanted? 

Fthe Timei of December 24, 1866, at the end of the report 
of the sittings in the Court of Queen's Bench at Guildhall, 
appeared a summary of the business done, partly done, or left 
undone in that Court, and, on the following day, a leading 
article on the subject. We may regard this article, though 
in many respects unsatisfactory, and founded to some extent 
in error,t as the trumpet calling to battle the whole of the lay 
public, and bidding them say their say upon the subject of 
the mal-administration, or rather non-administration^ of justice. 
Several other papers, metropolitan and provincial, have taken 
up the matter, and public attention is now fully aroused. The 
legal profession has for a length of time been aware that some 
change in the machinery of justice was not only desirable, 
but that some change was demanded. 
The public and the profession being at one on this point — 

• Alison's P. 0. L., 211 

t The number (157)of causes left untried were only those left in 
the Queen's Bench. The Tvtma, therefore, very much imderstates the 
whole arrears of work. As the article appears to rest its case on the 
aisomption that this exhibits, as doubtless it does, a very bad state of 
things, we have thought it necessary to call attention to the fact, that 
the real state of things is much worse—the remands in the Exchequer 
and Common Pleas would be nearly 800 more. 
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nameljy the desirability and necessity of some change^ we now 
find, as might be expected, that they agree but to differ. The 
general cry raised by both the lay and a very great portion of 
the professional public is for '^ more judges." The wiser one 
(we trust not to be drowned entirely in the tumult of voices) is 
for a *^ wider and more comprehensive measure of reform.'' Now 
as all are bent on law reform, and as all mean business, 
it will be a great mistake to tinker, mend, and patch. Let us 
look into the whole question, not contenting ourselves with 
cutting the knotted string, but patiently and quietly putting 
the string into order, so that it may not become entangled 
for a long time to come. 

Before proceeding any further, it is right to say that our 
remarks apply only to our Common Law Courts. We are not 
prepared to discuss the requirements or the short-comings of 
Lincoln's Inn, and, so far as we have been able to ascertain, no 
immediate change is contemplated in the Court of Chancery. 
Before discussing the question to which this paper is intended 
to be in some measure an answer, it must be conceded (and 
these concessions we will put very strongly as against ourselves), 
firstly, that the work in our Common Law Courts, both on 
the civil and criminal side, as at present done, is badly done ; 
secondly, that the work to be done is rapidly increasing. 

Of course we do not for one instant suggest that the admin- 
istration of the law, so far as the law officers of the land are 
concerned, has been unsatisfactory. On the contrary, the na- 
tional pride in our bench of judges, is not only pardonable, but 
it is justifiable, and is justified. What we mean, and all we mean, 
is simply this, that in consequence of the press of business, the 
crowded cause-lists at Guildhall and on the Home and on 
the Northern Circuits especially, and the heavy calendar of 
prisoners and the short time allowed for the trials, both of causes 
and criminal cases, the work, especially on the civil side, is 
** scamped," and thus of necessity injustice is done. 

Our duty would be to chime in with and swell the chorus 
raised by the lay and professional public, did we think that for 
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a work of a kind requiring the time and attention of a judge of 
one of the superior courts, the present staff of judges was inade- 
quate ; but we do not think it is ; and the grounds on which we 
base our opposition to the appointment of one or two, or even 
three additional judges, may be shortly stated. Granted that the 
work now done by the superior courts is worthy of them, 
and ex concessis the work now done in the superior courts, such 
as it is, is badly done, we contend that the work, such as 
it is, could be done well, were not the courts fettered and the 
public time wasted, and was there not a great waste of what may 
be termed "judge-power," and were not the sittings of the 
courts in London, and in the counties as well, so inconveniently 
arranged. It is, however, the fact, that much of the work now 
done in the superior courts (at Nisi Prius especially) is not of 
a kind worthy of those high tribunals, and might, with great 
advantage to the suitors, be done in the inferior courts, e,ff.^ 
the county courts ; and on the Crown side, a great number of 
cases now tried. at the assizes might be tried at sessions. 

We think that .these grounds advance nothing but what may 
be termed mere truisms, and yet we apprehend (whether 
rightly or wrongly remains to be seen), that the present 
question is necessarily involved in the consideration of these 
propositions ; and we shall further contend that if the superior 
courts were somewhat differently constituted, if more con- 
venient times and seasons were appointed for the sittings, both 
in Banco and at Nisi Prius in London, and for holding the 
assizes in the counties — ^if the work to be done in future in the 
superior courts were " filtered," if we may use such a phrase, 
by giving additional powers to recorders in boroughs and to 
justices in quarter sessions, and were a larger jurisdiction con- 
ferred on the county courts, then no addition to the bench 
would be needed. 

The truth of the matter is, that the appointment of three 
new judges, simpliciter, would be, and if carried out, will be, 
a piece-meal step productive of little or no public advantage ; 
that the time has now arrived when the public interest de- 
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mands the consideration and examination of the much larger 
and more important questions^ which we have mentioned 
aboTC, and on which we ground our opposition to the present 
inchoate scheme ; and^ furthermore^ it must be remembered 
that these observations are made in view of what^ in itself > will 
effect almost a revolution in the administration of our laws^ 
namely, the concentration under one roof of our courts of 
justice. 

Before passing on let us consider for a moment the judges 
themselves. Nothing can be falser economy than to over-work 
a man, no Aiatter what his occupation ; and to over-work a 
judge for economy's sake, would be a fraud upon the State. 
We must remember that judicial work is probably the most 
exacting, as it is, without doubt, the highest class of intellectual 
labour; and has to be done, and this necessarily, by men 
past, and in many instances long past, the prime and vigour of 
their days. We desire, if it be possible, to lessen the labours 
of these high dignitaries, and this, we contend, can better be 
done by relieving them of some of their present duties, than 
by the addition to the bench of one or two, or even three, new 
judges, to share their labour. This alone ought to be con- 
sidered : but, in short, our objection to this rough-and-ready 
scheme, the augmentation of the judicial bench at the present 
time, is founded in the conviction that the plan proposed is crude, 
inchoate, and piece-meal ; and that^ as before long the whole 
question must come again before the public, and demand a 
settlement, it may be as well, and better, settled now. Inde- 
pendently of what may be termed the general question, the 
advisability or non-advisability at the present time of the 
creation of a new batch of judges, there appear to us to be 
some good reasons, until cause is shown to the contrary, against 
any augmentation of the judicial bench. In the first place, 
the task of recruiting a very large bench would be no easy 
matter, and the fact that parliamentary services are beginning 
to tell, or rather have already told, greatly in the race to the 
benchi is not altogether satisfactory. The more judges there 
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are^ the more cbances would a minister possess (since there 
always will be^ and must be, lawyers in the House) of getting 
rid of a foe or satisfying a friend with a handsome income, 
quamdiu bene se gesserit, and this without any regard to the 
professional reputation of the member thus provided for, and 
the greater the number of judges, the less, of course, would 
be the dignity of the office. 

In the second place, although we confess we should not be 
disposed to attach much weight to considerations of a purely 
pecuniary character, since penny-wise and pound-foolish policy 
must not be thought of where property, and liberty, and life 
itself are in the scale — nevertheless, it is worth while, consider- 
ing that a judge costs £5,000 per annum at least, and three 
judges will consequently cost £15,000 per annum, and if some 
of the work which the judges are now called upon to do and 
have to do, could be done, and could be as well done by others 
at a cheaper rate, thus affecting at once a great saving in 
judicial time, why should not the work be so done ? 

To proceed, however, to our main argument. We contend, 
then, in the first place, that much of the work now done by 
the judges of the superior courts could be better done, more 
quickly and economically done, that is, in courts of inferior 
jurisdiction. 

Let us begin with the criminal work now done at assizes. 
There are, as we all know, cases which, according to the pre- 
sent condition of the law, are necessarily sent to assizes, 
but which coidd be dealt with at county and borough sessions, 
with perfect propriety and to the entire sa^f action of the 
public. 

Take, for instance, the crime of burglary — ^the most artifi- 
cial of law-made crimes. If a house be broken into before nine 
at night or after six in the morning, this is not burglary, but 
mere house-breaking ; but if broken into between those hours^ 
then the offence is burglary, and must be sent to the assizes. 

Take another case : a man goes to a shopkeeper and asks 
to be served with goods, pretending that be has hem aezit 



2 12 Mere Judges : — Are they Wanted^ 

by A B, who will pay for the articles ; and in proof of this 
statement he produces a letter addressed to the shopkeeper, 
purporting to be signed by the real A B. If there had been 
no letter, but the applicant had merely made the statement 
vivd voce, the case would have been one of obtaining goods 
under false pretences^ and triable at quarter sessions ; but, 
the letter being a forgery, the technical character of the charge 
is altered, and one of Her Majesty's judges has to hear the 
case. 

Whether or not it was a case of this nature that awakened 
the grand jury, summoned for the late winter assize to Liver- 
pool, to a sense of the absurdity of having so simple a matter 
tried at the assizes, we cannot say ; but what is certain is, that 
a presentment was made to Mr. Justice Smith, who presided in 
the Crown Court in Liverpool, in these words : — 

"The grand jury thought it right to call the attention of his lord- 
ship to the fact that several cases had been brought before them 
which might, at very much diminished cost, and with equal con- 
venience, have been disposed of at the sessions. Several cases, 
moreover, had been brought before them which could not, in the 
present state of the law, be disposed of elsewhere than at the 
assizes ; but the grand jury thought the time had come 
when the public interests demanded that the power of quarter 
sesssons, and even of magistrates at petty sessions, should be 
enlarged so as to admit of many cases which were now tried at the 
assizes being tried before one or other of those tribunals." 

The grand jury at Nottingham, through their foreman, the 
Kight Hon. the Speaker, also made a presentment to a somewhat 
similar effect, though the gist of this presentment was, that to 
hold an assize for the trial of one case was somewhat absurd.* 

Now, coming at the present time, we confess that we attach 
more than ordinary importance to this document. If the 
suggestions embodied in the presentment are carried out, the 
question will be then, where is it desirable to draw the line 
between offences cognizable by the superior criminal courts, 

* See Law Journal^ Dec. 14, 1866. 
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and those cognizable by the inferior criminal courts? In 
the case of forgery just mentioned, there can be no reason 
why such a case should not be tried at sessions; but it is easy to 
understand that there are many cases of forgery fit for trial in 
the superior court. ' 

Within the narrow limits of a paper detail is impossible; 
but we venture to think that no great difficulty would be 
found in making a suitable division between assize and sessions 
cases. The very nature of some crimes would mark where a 
distinction might be and should be drawn. 

All cases where life is taken or attempted, cases of violence 
to the person for the purpose of accomplishing some unlawful 
end, e.ff.y rape and highway robbery when violence is used ; 
house-breaking, no matter at what hour, so long as violence is 
used to the inmates (and the distinction between burglary and 
house-breaking in such cases could be done awav with), and of 
arson. Others might wish to go further, and give the 
inferior courts even greater powers than we now contemplate. 
At all events we can think .of no good reason why the 
expense of an assize trial should be incurred when the 
case might be equally well tried at quarter sessions. 
It must be remembered that these tribunals are presided 
over in boroughs by recorders who are members of the has, 
and in the counties the magistrates could always fall back 
upon the county court judges were it necessary to do so. 

But where the shoe really pinches is on the civil side, and 
we approach in some doubt the task of considering to what 
extent the superior courts can be drained of some of the busi- 
ness which now, it is on all hands admitted, overflows them. 

The pressure, while admitted to be great, is unequal over 
the whole business area of the country. 

On five out of the eight circuits into which, at present, 
England and Wales are divided, we see no sign whatever of 
over-work, and we do not know that there is any undue 
pressure on the Midland. The circuits that are crying out 

VOL. XXII. — NO. XLIV. Q 
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are the Home and the Northern ; but where the cry is loudest 
and where the pressure is heaviest, is in London. 

We think, however, that the issue may be brought within 
narrower limits still — for, were the London lists not so crowded, 
and were the business more expeditiously done, we should find 
the number of causes entered for trial in the Home Circuit 
diminish. It is matter of notoriety that many London causes 
are sent down to Croydon or Guildford for trial, the reason 
being the utter hopelessness of a trial in London in anything 
like reasonable time. In the Court of Common Fleas special 
jury causes, entered upwards of twelve months ago at Guild- 
hall, are still waiting for trial. 

The case, then, of London, claims our attention first. The 
delay in the trial of causes there is so notorious, and the 
amount of litigation necessarily so great, that any amount of 
statistics would hardly throw light on the matter; it may 
be, and must be, conceded, that the work of doing justice is at 
a standstill, and that, practically, the right of every man to 
have justice done him is denied. We have communicated 
with many gentlemen, members of both branches of the pro- 
fession, on this part of our subject, and we lay the result before 
our readers. 

Any change in the circuits, or any redistribution of towns 
among the circuits, as they already exist, will not affect 
London to any appreciable extent; and at the same. time, in 
order that London may have at least the same class of bar 
that the circuits have the benefit of, it would seem desirable 
that the business of the circuits, if possible, in no way should 
interfere with the sittings in London. 

London is not on any circuit, and its business should be 
thrown open to all. Theoretically, it is so ; practically, it is 
not so. 

Little progress will be made in the transaction of the London 
business so long as there is a distinction between London 
sittings and the sittings in Middlesex, which are held at West- 
nunster* 
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When the new Courts of Justice are completed, the distinc- 
tion will have to be done away with, for the building will be 
out of the City of London ; and in view of this, soon (that is^ 
within ten years or so) to be accomplished, we should recom- 
mend an anticipation of this inevitable change. 

There can be no reason why an Act should not be passed^ 
as soon as parliament meets, enabling causes entered for trial 
in the City of London to be tried at Westminster. It appears 
to ns that some measure of this kind is what is wanted, and we 
think that this is the first step to be taken. 

There may be good reason for keeping the trial of causes in 
those courts, out of which the writ in the particular action 
issues, and in which the record is ; but we have seen no ai^u- 
ments in favour of any such course, and we should have 
thought, in the absence of reasons to the contrary, that the 
practice in London and Middlesex in this respect might with 
advantage be assimilated to the practice under the commission 
of Nisi Prius on circuit It is easy to see how greatly this would 
lessen the difficulty now felt with regard to the sittings in 
Error. The' further consideration of this part of our subject we 
must, postpone until we treat of the necessity of a change, 
entire and complete, in the legal year, in the times of the 
sittiuigs of our courts, and in the duration of those sittings. 

The case of the Northern Circuit as it already exists, soon 
to be known under the name of the Lancashire Circuit, is 
hardly less desperate than that of London. By the annual 
return of the business transacted in the courts of common 
law, and published for the year 1865, under the name of 
'' Judicial Statistics," we find that there were entered for trial 
during that year the following number of causes : — 

1. Northern 584 

2. Home 887 

8. Midland 246 

4. Oxford 165 

5. Western ...... 153 

6. Norfolk ..... 76 

7. N. Wale 53 

8. S. Wales ..... 40 

1^ 
Q 
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We have been favoured with a report of the proceedings at 
the 40th Annual General Meeting of the Liverpool Law 
Society, in the appendix to which we find much valuable in- 
formation as to the business done and left undone on the 
Northern Circuit; and we find, also, an analysis of the 
figures just given. 

From this analysis it appears that the causes entered for trial 
on the Northern Circuit (684) exceeded in number, by no less 
than 108, all the causes entered on the Oxford, Norfolk, 
Western, and Welsh Circuits (in all 476). 

Of these 584 causes entered for trial on the Northern Cir- 
cuit, 530 were entered in the county of Lancaster, and of 
these 500 at least were entered for trial at Liverpool and 
Manchester.* 

In the appendix to the report we have mentioned, we find 
proof how utterly inadequate the time allotted by the judges 
for the hearing of the causes has been. For example, in the 
Manchester Summer Assizes, 1864, eight days were allotted, 
53 causes were entered for trial, 31 only were tried. At the 
Spring Assizes, 1866, eleven days were allotted, 61 causes 
were entered for trial, and 36 only were tried. At the Sum- 
mer Assizes, 1865, 65 causes were entered, and 36 only were 
tried. 

This looks bad enough, but we confess we should like to 
know something more. Were all left untried, ready to be 
tried, and were they all, and if not all, how many, left untried 
because there was on time to try them in, and in how many 
cases were the records withdrawn by the parties voluntarily ?t 

Information on these points would be desirable* 

• In addition to the County Conrts holden throughout the county* 
there are, on the Manchester side, the Salford Hundred Court of 
Eecord, and the Manchester Court of Record ; and at Liverpool there 
is the Court of Passage. The Court of Passage has an unlimited 
jurisdiction within the borough of Liverpool, and site four times a 
year with an entry on an average of about 100 causes. 

t A great portion of the Manchester Cause List is generally of a trivial 
character. Since our sheets went to press we have been favoured with 
«ome excellent remarks upon our subject from the Momchester Courier. 
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Thus, we have indicated the way in which much of the 
crimmal work could be taken out of the superior courts^ and 
the presentment of the grand jury at Liverpool is very strong 
evidence, to our mind> of the desirability of such a change. On 
the civil side we consider the case of London to be the most 
urgent, and we have appealed to some figures to show that 
the state of Lancashire is not much better. We have suggested^ 
so far as London is concerned, what appear to us to be the 
true methods (only portions of our plan however) for miti- 
gating the evil to some extent, and we now submit, as a 
further remedy on this head, a plan which, if adopted, would 
still further ease the superior courts of their overwhelming 
burden. 

It has been suggested, that in the great commercial towns — 
e,g,y London, Liverpool, Manchester, Birmingham, Leeds, 
Bristol, and others, there might be local superior courts, pos- 
sessing the same high functions as, and having equal 
jurisdiction with, the courts at Westminster. 

We think that a local superior court is an absurdity, and 
this plan appears to us only suggestive of evil and not of 
good. We think that in certain districts and great towns, and 
within certain limits, the county courts might have a larger, 
we may say, a much larger jurisdiction than they at present 



Of course, heavier duties, though in some districts the work 
could not well be heavier, would, we think, entitle the judges 
and officers of their courts in those districts to larger 
salaries. We see no great objection to a difference in the 
scale of the salaries of these judicial officers : in some dis- 
tricts the work, to a man- who has been accustomed to the 
toil of his profession, is very light, while in others the post 
is one of almost continuous and unresting labour. The result 
of a change such as this would be, no doubt, felt by the local 
bar, and possibly many juniors practising in London would be 
attracted into the provinces. 
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Detail is out of the question ; but there is no doubt that a 
county court with compulsory jurisdiction up to £100 would 
do wonders in making a clearance in the superior courts. 

It must not; however, be for a moment supposed that we 
conuder the amount in dispute the true test of the importance 
of a cause. A very ample machinery might make causes 
removeable to the higher courts, good cause being shown either 
as to matter of fact, or as to matter of law. As to matter of 
fact, security for costs might be insisted on as the price for such 
permission. We all know that there is a class of litigation in 
the county courts, which is not intended to bear, nor will it 
bear, professional charges ; but, if for that portion of the work 
which will bear professional charges, a scale of reasonable 
remuneration were fixed, the effect would be felt instantly. 

Let the county courts within certain districts then be 
courts of first instance in all cases where the sum in dispute 
amounts to, or damages are laid at, £100 (for ourselves we see 
no reason why we should stop here), all cases where the amount 
is between £50 and £100 being removable of right on matters 
of law, and on matters of fact, on security for costs being 
given. 

The carrying out of a plan such as this within certain dis- 
tricts (a reasonable, and, we may' add, a professional and 
proper scale of costs being allowed in the higher class of busi- 
ness in the county courts), would be a great boon to the 
suitors, for the law's delay would be to a great extent a thing 
of the past ; the work would claim the attention and command 
the services of the best class of attornies, and would to a great 
extent; prevent ^^ attornies' actions" from taking up so much 
room in the cause lists of the superior courts, and so much 
of the public time in the hearing. Thus, both on the Crown side 
and on the civil side an immense economy would be effected in 
judicial labour. But before proceeding to the best remedy for the 
evil, one word on a subject on which we apprehend the whole 
profession, in both its branches, will be unanimous ; and that 
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subject is the conduct of the business at Judges' Chambers. 
As it is impossible that anything can be worse, we apprehend 
any change, no matter what, will.be for the better. 

So far as the judges themselves are concerned, we [assert 
that much of the time spent by them in chambers is absolutely 
wasted. Bringing the judges of the land to chambers for some 
of the work they have to do there, is like breaking a fly on the 
wheel ; it resembles 

*' Ocean into fury wrought, 
To waft a feather, or to drown a fly." 

As it is, the judges sit in a back room, and solemnly decide 
that A shall have another day to plead; and t^at B is to 
accept short notice of trial The machinery is too vast, too 
expensive, too cumbersome. 

Why not have an officer or officers of the court, either one of 
the already existing masters, or some official or officials to be 
appointed, somewhat in position analogous to the chief clerks 
in Equity, to do all the light work and let the heavier matters, 
e.y., particulars in patent causes, heavy sets of interrogatories, 
be brought before a judge ? If this were done, and were the 
business properly arranged, one judge sitting for all the courts 
daily, and for the day, could do the work. Another great 
economy would thus be effected in judge power. 

We now pass on to the complete remedy of the present 
evil, and that is, an annihilation of the legal year, as it exists, 
and the substitution of an entirely different arrangement of it. 

Our attention has been called to several schemes, but the 
one to our minds the best, is that to which Mr. Quain, Q.C., 
and Mr. J. A. Russell^ of the Northern Circuit, stand in the 
position of sponsors. 

That scheme, together with some alterations proposed, was 
published in the Law Journal newspaper of November 30, 
1866, among the Proceediuga of the Liverpool Law Society : 
and we now present the original scheme in its entirety, and as 
altered by the Liverpool Law Society, to our readers. 
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SuaassTiONS roE tbb Re-abranqembnt or thi Legal Yea&. 



Terms, etc. 


To Begin. 


To End. 


No. at 
Days. 


Michaelmas Term 

-».^-_ FiiHinrra iiftnr 


28th October. 

27th November. 

25th December. 

11th January. 

15th February. 

17th March. 

14th April. 

19th May. 

27th May. 

26th June. 

24th July. 

From end of Circuits. 


26th November. 

24th December. 

10th January 

14th February. 

16th Marchi 

18th April. 

18th May. 

26th May. 

25th June. 

23rd July. 
27th August. 
27th October. 


80 
28 


Christmas Vacation .... 
For the Winter Circuits... 
Easter Term 


17 
35 
SO 


Sittings after 

For the Spring Circuits... 

Easter Vacation 

Trinity Term 


28 

85 

7 

80 


■ Sittings after 

For the Summer Circuits 
Long Vacation 


28 
35 



SvoaESTzoNs roB TBS Bb-abeangehemt or THE Legal Yeab, as altbebd 
BT the Liverpool Law Societt. 



Terms, etc. 


To Begin. 


To End. 


No. of 
Days. 


Michaelmas Term 


24th October. 

23rd November. 

22nd December. 

4th January. 

15th February. 

17th March. 

14th April. 

19th May. 

27th May. 

26th June. 

24th July. 

From end of Circuits. 


22nd November. 

2lRt December. 

3rd January. 

14th February. 

16th March. 

13th April. 

18th May. 

26th May. 

' 25th June. 

23rd July. 

27th August. 

2Srd October. 


80 


Sittings after .. 

Christmas Vacation 

For the Winter Circuits . 
Easter Term 


29 
18 
42 
80 


*^^^_ Ritt.iTifrq ftftrr 


28 

85 

7 

80 


For the Spring Circuits ... 

Easter Vacation 

Trinity Term 


Sittings after 

For the Summer Circuits 
Long Vacation 


28 
35 



This scheme is eloquent enough, and speaks volumes for 
itself, but we may make this remark upon it, that the 
original scheme was drawn up with due regard to the sittings 
of the justices in quarter sessions,* and of this the Liverpool 
Law Society would appear to have lost sight. 

As legislation must take place, and our remarks are made in 
contemplation of the necessary legislative alterations, we need 

* The statutes regulating the sittings of Quarter Sessions, 11 Geo. 
IV., and 1 Will. IV. o. 70 ; 4 & 5 Will. IV. o. 47, and 7 & 8 Vict., c. 71 
(Middlesex), would have, in case of either place being adopted, to be 
m great part modified* if not wholly repealed. 
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not dwell upon this. What we do dwell upon is, that the 
legal year^ as thus re-arranged, will be all-sufficient for the pur- 
poses of the litigation of the country. Assuming the scheme 
is adopted by parliament, it will be for others to say how, 
when, and where the courts are to sit. But we venture to 
suggest the following as a plan for the sitting of the courts, 
premising that in the three terms in the new scheme, 
Michaelmas, Easter, and Trinity (Hilary being eliminated), 
there are ninety days, whereas in the four as already existing 
there are but ninety-one. A loss of one day is not much for 
the business in banco. But if this be objected to, the remedy 
is simple enough, and all difficulty is obviated, by cutting off 
a day from the time allotted for the sittings (say) after 
Michaelmas term. 

We propose, then, that during term the courts should sit, 
as they do now, in banco, and that one judge from each 
court should sit all through the term at Nisi Prius trying 
common juries. After term, two judges in each court should 
sit at Nisi Prius, one taking the special, and the other the 
common juries. These sittings, after each term, would last 
twenty-eight days, as shown in the scheme No 1. 

The court, then, whose turn it was to supply the judge in 
chambers, one judge doing the whole of the chamber work, 
would thus be sitting with three judges in banco, a number, 
in our opinion, sufficient for the purpose ; hut it is by no 
means certain, if the plan we have proposed, namely, the 
appointment of officers for the purpose of hearing summonses at 
chambers, is to be adopted, that the chamber judge need be 
necessarily away from his court the whole week. 

The court which supplied the judge for the Central Criminal 
Court would be in the same position, that is, it would be 
sitting with three judges in banco, whenever it happened 
that the sittings in the Old Bailey happened in term time. 

We confess we see no reason whatever why three common 
law judges are not enough for the sittings in banco, when one 
judge in Equity is deemed sufficient. 
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The Court of Error, and Court for Crown cases reserved, 
would, we apprehend, both sit out of term ; and as the circuits 
would not begin until the sittings after term were over, all the 
judges would be in town. 

If our suggestion should be carried out, and the sittings in 
the metropolis be assimilated to the assizes, no difficulty 
would be experienced in the composition of the bench in the 
Exchequer Chamber; and supposing the Central Criminal 
Court, and the six courts for trial of causes to be sitting, and 
the chambers judge 4tt his post, still a bench of seven would 
be left for the Court of Error. 

We turn now, in conclusion, to the sittings for the trial of 
civil causes in the metropolis. There can be no doubt that is 
the question pre-eminently deserving of consideration. 

We believe Mr. Quain's scheme to be allHsufficient even for 
this, and that before it the metropolitan cause list (it must be 
remembered we are proceediag on the assumption that the 
distinction between the sittings in Middlesex and in London is 
abolished) will melt like snow in the sun. 

We appeal to the volume of Judicial Statistics for 1865 to 
prove this; but before doing so, let us guard ourselves by 
saying that our figures may be, and must be in fact, slightly 
in error. An article in the Law Magazine for November, 1866, 
exposes some blunders to be found in the earlier portion 
of that volume, and in the second part, we have found certain 
discrepancies, which we cannot reconcile; but the figures, 
such as they are, will be sufficient for our purpose. 

We find, then, in the statistics (subject to a slight margin 
for error) that out of 30,723 cases in which appearances were 
entered, only 2,956, or less than 1 in 12, were entered for 
trial; of this number (2,956) 1,347 only were tried, and of 
these 21 per cent, were undefended. 

Subtracting 1,624 entered ior trial on the circuit from 
2,956, the whole number entered, it leaves 1,332 for trials 
entered in Middlesex and London. 

If half of these were tried, it would be a very large proper- 
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tion» but we will assume that the parties in 1^000 of these 
insist on taking the verdict of a jury. Now, the new scheme. 
No. 1, gives us the following : — 

Three courts sitting during each term at Nisi Prius for the 
trial of common jury causes, for, say twenty-six days (allow- 
ing for Sundays), gives us 3 x 3 x 26 s= 234 court days. 

Six Courts (two Queen's Bench, two Common Pleas, two 
Exchequer), sitting, after each term, for the trial of special 
and common juries, for, say 24 days, gives us 3 x 6 x 24 «= 432 
court days. Total, 666 court days, for the trial of 1,000 
causes, 200 of which at least are undefended. 

Do we, then, greatly err, when we say that those who call 
for more judges, cannot have duly considered the matter ? 



Abt. IV.— sib EDMUND SAUNDERS AND MB. 
SEBJEANT WILLIAMS- 

Some Account of Sir Edmund Saunders, Knighty Lord Chief 
Justice of the King's Bench, Temp., Car. II. By Humphby 
W. WooLKYCH, Serjeant-at-Law ; to which are added, 
Recollections of Mr. Serjeant Williams^ the Annotator of 
Saunders* Reports,* 

WHEN a chief gives the rule " to the satisfaction of the 
lawyers,"! be may be said to have purchased to himself, 
in law, a good degree. It may, possibly be said, that the 
world cares little for the judges of the days of Charles II., in- 
deed, that Mr. Foss, the eminent judicial biographer, has, with 
others", supplied any information which might be desired upon 
the subject. But all are not able to avail themselves of Mr. 
Foss's extensive labours, and the writer of this had scarcely 

* The copyright of this article is expressly reserved to the author, 
t North's Life of Lord Keeper aoildford, 223. 
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Been his life of Saunders when this memoir was completed. 
The career oi the Chief Justice is, moreover, especially in- 
teresting and instructive. It is always refreshing to dwell 
upon the privileges of our free country, in which the thews 
and sinews of manhood confer the power upon their pos- 
sessor of emerging from the humblest condition to high 
estate in society. It is easy to stamp an ignoble parent- 
age upon one whose merits have forced him into emi- 
nence. If, therefore, we were to hear that Saunders was 
nullius Jiliusy we must regard the story, not as quite fabulous, 
but as deserving of the strictest investigation. As soon as. a 
man has won success, he is a mark for the whole world, and 
we can appeal to our contemporaries for numerous instances 
where the most blatant falsehoods have been copiously and 
unblushingly uttered by a class whose ' bitterness knows no 
measure in the face of intellectual superiority ever com- 
manding its natural march to preferment. But just before we 
enter more fully upon the biography of Edmund Saunders, 
we must not omit to mention with due honour his splendid 
annotator, Mr. Serjeant Williams, nor the able lawyer of the 
Common Pleas, Mr. Justice Williams, who has edited his 
father's notes, and whose work on executors raised himself at 
'once to high distinction as an author. The Serjeant took a 
great delight in his notes, and he was fond of riding on horse- 
back. He would say, when mounting, to Richardson, after- 
wards the judge, ** Now, I'm going to make a long note." 
These elaborations are familiar to every reader of Saunders. 

Saunder's obscurity of birth may be. shortly passed over. Of 
his parents, of his relatives, little is known, and, as to any matri- 
monial alliance on his part we are equally uninformed. His 
father died, and his mother married a man named Gregory, by 
whom she had several children. During the siege of Gloucester, 
his mother's cottage was levelled to the ground.* Possibly 
Saunders might have left his home at that time in quest of 
subsistence. He may be said to have stood alone in. his gene- 
* Campbell, ii. 69, 
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ration. We find him, however, in Clement's Inn,* a smart, 
industrious lad, very obsequious, and especially to the attomies 
and their clerks. Civility, constantly employed, is with 
difficulty resisted, and, even in the higher classes, the hol- 
lowness is often unmistakeable, and yet the plausible manner is 
winning. 

"Animus audax, subdolas, varins, 
Cujuslibet rei simulator ac dissimulator." 

At length, the society of Clement's Inn were willing to help 
Saunders. He was beyond question, an able scribe, ambitious 
of ^^ penmanship," and, doubtless, did much small work both 
for high and low lawyers. And this he did, in the first in- 
stance, on a board, put up by the Inn as a desk, on the top of 
a staircase. Now, in order to reconcile the rapid advancement 
he met with to the rules of ordinary sense, we must claim for 
him the meed of great forensic talents. 
** Ingenium ingens, 
Inculto latet hoc sub corpore." 

After the humblest efforts at the desk, he took in what was 
called, " hackney business," on his own account, for which he 
got ^* a few pence." This by no means contented him. He 
borrowed books, made himself acquainted with forms, and, to 
use the words of Lord Keeper North, became ** an exquisite 
entering clerk. "f In winter, while at his work, he covered his 
shoulders with a blanket, tied hay bands round his legs, and 
made the blood circulate through his fingers by rubbing them 
when they grew stiff."J And this sign of ability was verified 
in him : the more he exerted his faculties, the more they ex- 
panded, till, at length, he ventured to turn his mind to that 
most difficult science, " Special Pleading," moreover, to take a 
small chamber a-nd furnish it. Of his success in this art, we 
shall quickly see that his reports afford the most brilliant testi- 
mony. It seems that he was, for some time, a practising 
attorney. There Can be but very little doubt that he followed 

♦ See North's Life of Lord Keeper Guildford, pp. 223-225. 
t North, 224. . % OampbeU's Chief Justices, ii. 60. 
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this Tocation ; and the success he acquired was mainly owing, 
in his particular case, to the early attachment which he formed 
to clerks and their masters. It might haye been thought that 
after this great rise by a man of the lowest origin, he would 
have been content, and plodded through life with his ungainly 
figure and still more strange habits. But the men of his day 
were the fayourites of fortune, up to-day, down to-morrow. It 
mattered little whether their early advocacy was fed by foster- 
ing disputes in a gaol,* or whether, when advanced to dignity, 
a charge of perjury might not have been interposed, so as to 
call from the sovereign the exclamation, " This must not be.'* 
With some of these Saunders was, by comparison, the model 
of rectitude, so that a young man. of ordinary ambition might 
have but little scruple in venturing his prospects at the bar. 
Special pleaders under the bar were unknown in his time ; 
indeed, there were but four eighty years since. Master, 
therefore, of pleading, he stepped at once to the bar, and to 
fair practice. It is well known that an attorney becoming a 
counsel is usually supported by the body, and with such zeal, 
that we have two, at least for chancellors, Hardwicke and Truro, 
who belonged to that rank. With regard to others, not akin 
to such patrons, it may be said — between the venture and the 
triumph lie oceans. He was admitted as a student in the- 
Middle Temple on the 4th of July, 1660,t as Mr. Edmund 
Saunders, of the county of the city of Gloucester, gentleman, 
and was called in less than four years afterwards. 

Scarcely six years had passed after the Kestoration, when the 
great pleader was nearly in every cause of moment ; and it is 
recorded of him that he had the good tact to retain hir clients 
whom he had gained. He had the habit of a great lawyer 
of the present day4 who, from his youth up, was wont to 
present the same principle in different aspects until it was fully 
understood. This course may sometimes be tires(»ne to judges, 
but it gains the hearts of clients. ^ What makes you labour 

♦ North, 222. f Campbell, ii. 61. 

X Lord Chief Baron Kelly. 
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so?" said Twysden to Saunders;* **The court is of your 
opinion and the matter clear." Saunders was then a young 
man — He was tenacious of his legal knowledge. Some super- 
fluous words got into a plea^ which now would be instantly 
rejected^ but the court sustained the objection^ and against 
Saunders, who very quietly added to his note — ** But I believe 
their principal reason was, because they would not determine 
the matter of law." On the other hand, Saunders was con- 
tending that a fault in a declaration was matter of substance. 
Hale, ceteris tacentibus, ruled that it was only matter of form. 
Yet Saunders urged that there were twenty books to prove it 
matter of substance. Tlie chief confessed this, but he said 
the opinion had been otherwise for ten years past — " But I 
believe he meant his own opinion, said the reporter." It is 
curious that Levinz, a great advocate of his day, began to take 
notes in the same year with Saunders ; the latter, with some 
exceptions, contributed those cases in which he was chiefly con- 
cerned. 

Levinz reported more at large, but was careful to supply 
on his part, the cases in which he had been counsel. At the 
time when forensic fortune was smiling upon Pemberton^ 
Winnington, Maynard, Sir William Jones, Saunders, and 
;Others, his contemporaries, the latter was, mdst likely, living 
at a tailor's house in Butcher Row, with the landlord's wife 
for a kind of nurse to him,t a very questionable kind of nurse, 
according to evil disposed people. Their names were Gilbert 
and Jane Earle. Now he might have required some occasional 
attention, for he was seldom without a pot of ale, served in court, 
and placed on the forms where the lawyers sat. Strange as 
this may seem, it is not so very extraordinary, if it be true that 
a judge of high place in one of our criminal courts was wont 
to have a bottle of port on the bench beside him after dinner. 
And truly there may be other instances. With all his intense 
labour, all the drafts upon his acute mind, all the energies he 

* Knight and Baronet, one of the oldest creations— 1611. 
t North, 224. 
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was obliged to display in court, tibe subject of this memoir seems 
to have been peaceable and content in the domestic circle he 
chose for himself. He was fond of piping,* an art not very- 
high in the scale of harmonics, but one which Virgil's shep- 
herds loved, whose songs were ^^ formed on fancy and whistled 
on reeds," But unlike to Arcadia, he drank brandy and beer 
the while, laying the foundation of the disorder which cut short 
his judicial and his pastoral life. The pipe, however, was 
not his only accomplishment. Being invited to dine with 
North, the Chief Justice of the Common Fleas, he played 
some jigs upon the harpsichord which he learnt upon an old 
instrument at his landlady's. It does not appear that he was 
ever invited again.t Nevertheless, amidst all this dissipation, 
he had the prudence to hand over his money which he got in 
profusion, to his host and hostess, and there is every reason to 
believe that they dealt honestly by him. He was, it may be 
remarked, in himself honest in worldly matters. 

And now that we are in the heart of his professional career 
(we will come to speak of his contemporary antagonists imme- 
diately), we must pause for a moment. Sir Matthew Hale, and 
Saunders, the eminent advocate, were constant companions in 
court. Hale was not the likeliest judge to admire Saunders, 
although Saunders was too easy a man to conceive any great 
dislike to any one, far less to Hale, whom he reverenced 
according to his ideas of respect. In themselves. Hale might 
have been called a saint ; he prided himself upon purity of 
character and conduct. His father had abandoned the law by 
reason of its supposed subtleties ; he himself was a good criminal 
lawyer, and, in his day, burnt a witch, and was quite enough 
-skilled in pleading to see through Saunders' able traps. Hale 
was sober and modest to a fault, Saunders never pretended 
to either of these virtues ; yet if Saunders was on his guard 
against the Lord Chief Justice, the latter, in his turn, knew 
that he had a formidable legal foe in the advocate on the bench 

♦North, 224. t North, 225. 
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beneath him. It naturally followed that Hale conceived the 
strongest suspicions of an unfavourable character towards the 
pleader^ and^ when he conveniently could^ fell upon him, if we 
may so speak, in open court.^ Such rebuffs and reprimands 
must have damaged a lawyer of inferior attainments, for 
attorneys are not prone to employ counsel who have decidedly 
lost the ear of the court But whoever wiU take the pains to 
read the reports of this master of the forum with even ordinary 
attention will quickly come to the conclusion that the pet of 
the attorneys would not be easily shaken by a ^^ gleam froma 
great man." In truth, he was far less corrupt than many of 
those around him. Such was the faithlessness of the times 
that the very introduction of a " Quirk " might, strange to say, 
produce substantial justice. An example of this may be offered 
in a case before Lord Chief Justice Kelyng, who must have 
prejudiced Hale, when chief baron, against Saunders. A man 
gave a bond of submission, with a penalty of £2,000; the 
matter was referred to arbitration. The award was that the 
defendant should pay £3,100. Saunders, his coimsel, knew 
that nothing was due in respect of the original debt ; so, by an 
effort of skilful pleading, he strove to evade the inevitable 
course of the law. For there was the penalty, and the submis- 
sion to arbitration was a crushing part of the c^se. Whatever 
the subtlety might have been, it was probably nothing more 
than a legal quibble, comnion, sad to say, to all periods of our 
history. His readiness and fortitude did not, however, forsake 
him ; he sho,wed much spleen at the interruption by Kelyng 
and declaimed against the hardship upon his client, whose pay- 
ment was fixed at £1,100 more than the penalty, admitting 
the existence of a debt. True, on the one hand, constant 
disappointment and censures sour the temper, deaden the 
faculties, and sicken the heart. But, on the other, our forensic 
friend was never crabbed ; his wit was ever active, and his 
heart always merry. 

• North, 224. 
VOL. XXII. — NO. XXIV. B 
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Johnson was fond, says hisblographers^ of collecting a crowd 
round him^ and letting the exuberances of his wit flow for the 
diversion of the bystanders. It was no wonder that he left 
Oxford without a degree, for he was not over fond of sub* 
ordination, and he kughed at discipHne. 

Saunders had a number of young men hanging about him 
when he moved about in the Temple. He would stand at the 
bar, before the sitting of the court, and put and debate cases 
with litem, and urge them to industry, and many a joyous jest 
would he pass with thttn.* They voted him almost a Silenua — 

<* Inflatom veteri venas, nt semper, laccho. 
Et gravis attritft pendebat canthams anaV 

The coarseness of his humour was in keeping with his day. 
We will only give one instance. Speaking of his having 
children (he had none), he said, " By my Troggs, none can eay 
I want issue of my body, for I have nine in .. y back." 

Some few words as to his contemporaries during his battles 
in court. 

Sir William Jones was a famous attorney-general of that 
period. He was in much business, and not unfrequently 
opposed to Saunders. In parliament he advocated the Exclu- 
sion Bill with great force. But he was morose and uncompro- 
mising, so that the court party could not endure him. Never^ 
theless, the great seal was offered to him, but he tired of his 
profession, like Mingay, the well-known king's counsel of later 
years, and shunned preferment in the zenith of his fame. At 
one time he was so high in estimation as to have the care of 
remodelling the bench of judges. It was at the juncture when 
Lord Danby's friends were turned out and some barons of 
the Exchequer, who did not give satisfaction in their office. A 
friend of Essex and Eussell, and a staunch opponent of the 
Quo Warranto Informations^ his unpopularity with the govern- 
ment increased after his retirement from practice, and had he 

• North, 225. 
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not died in 1682^ it is si^rmised that he might have been in- 
volved in the Bye House Plot. 

We may also mention Kelyng or Keeling^the son of the 
Chief Justice (the only lawyer who was king's counsel and 
king's Serjeant, and he not a real king's counsel, but only 
for the occasion, and without salary).* Winnington, afterwards 
solicitor-general, a noted lawyer of that day; Coleman, a 
person of considerable repute, and often opposed to Saunders ; 
Oonyers, afterwards Chief Justice of Chester; Weston, Powys, 
and Powlet. Lastly, there was that extraordinary man who 
stood, beyond comparison, at the head of his profession, 
Serjeant Maynard. The singular pliancy of Maynard enabled 
him to steer safely through four very unstable governments. 
He began his career in the reign of the first Charles ; he was 
the Protector's serjeant, and, then, all being forgotten, he was 
made a king's serjeant at the restoration ; he passed through 
the reign of Charles II. in the plenitude of business, and 
baring wisely remained tranquil during the brief dominion of 
James, became William III.'s Chief Commissioner of the Great 
Seal, when nearly ninety. There were some curious passages 
between Maynard and Jeffreys. Jefireys, who never failed 
to abuse all within his reach with fearless impudence, stood in 
a\fe of Maynard, and of him alone. Jefireys, though quick, 
was not accurate, so that a stormy discussion would often 
arise between him and the bar. Upon such an occasion 
Maynard would rise as amicus et censor curia, and calmly 
explain what the law really was. Upon this, Jefireys would 
instantly take up the matter as Maynard put it, and woe to 
him who should pretend to dispute the Serjeant's view ! The 
only formidable adversary of this great man was the future 
Chief Justice, Sir Edmund Saunders. In a word, what the 

* This Sir John Kelyng was king's connsel extraordinary. He was 
what Wynne calls " individuum vagum." For want of attending to 
^Us distinction, many have pronounced Bacon the first king's counsel 
instead of North or Turner, whereas Bacon and Kelyng were merely 
extraordinary, without salary or fee, whereas the king^ counsel had 
^ ft-year. 
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latter wanted in artifice (we fear we must use that expression), 
he made up bj an admirable cunning du^guised under eim* 
plicity, and backed by special pleading. 

The life of a distinguished lawyer, great though he be, is soon 
summed up. Saunders was a reporter for about four years, and 
as he had no particular political bias, but was willing to obey 
the powers that be, as soon as Pemberton was removed, the 
court cast an eye on him as a fitting judge to carry out certain 
state achievements which they had at heart. For he was 
already the chief draftsman in all indictments and informations 
on behalf of the Crown. However, he was counsel for Mrs. 
Price, indicted in 1680, for an attempt to stifle the Popish 
Plot, but he did not succeed against Dugdale, the notorious 
witness.* He w;^s also counsel for Viscount Stafford, but did 
not argue much.f He was counsel against Fitzharris in 1681, 
against whom he was unnecessarily severe, even rude, but his 
law was conspicuou8ly eminent when compared with the 
pleading of the numerous Crown counsel for the prosecution-J 
In 1681 he was counsel against Lord Shaftesbury; but in 
1682 he appeared to support Lord Danby on his application 
to be bailed, and upon this trial we find the dry answer 
which he made to the wrathful Pemberton, who insisted that 
Saunders attempted to impose upon the court by attributing 
opinions and remarks to them which the Chieif Justice said 
they had never made. This was not so very unlikely; but 
Saunders quietly begged pardon if a mistake had been made, 
only " he did believe the rest of his brethren took it so as 
well as himself."§ And he had avoided the intrigues of 
faction by his invincible good humour and matchless shrewd- 
ness. 

Now it was contemplated at court that if, under a fair 
pretence, the charters of the kingdom could be seized, a 
magnificent triumph over their opponents, the enemies of the 
Duke of York and of Popery, would be gained. And they 

• 7 St. Tr. 996. J Id. 1242-1625. 

t 8 St. Tr. 270, 271, § 9 St. Tr. 831, 833. 
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had another object within their hopes which historiana have dealt 
with, though scantily ; the refreshing, by fines, of a lean ex- 
chequer. In the year 1682 he was made a Bencher of his Inn, 
and on the 22nd December, Saunders was made Chief Justice of 
the King's Bench, and was knighted. He was called Serjeant 
on January 13, and took his seat on the same day. He bad 
not the slightest idea of such a promotion, and he scarcely 
seemed to wish it, for he must needs leare his tailor and 
Butcher Bow, and emigrate to Parson's Green. It was sup- 
posed that the King liked him for his jovial behaviour, so he 
gave " Principi sic placuit " rings.* 

He did not, however, survive his promotion for one year, 
and, before his death he was so lost, that when his brethren 
came to him to enable them to confirm his opinion against the 
city on the Quo Warrantos^ he expostulated with them, asking 
" why they would trouble him, when he had lost his memory." 
So he died at Parson's Green,t on the 19th of June, 1683, in 
the 51st or 62nd year of his age,J of, it is said, apoplexy and 
palsy. He was never sworn of the privy council, although 
when Pemberton was finally removed from the bench, he was 
consoled with that distinction. Saundets heard the arguments on 
the law warrants against the city, and he presided at the trial of 
Sir John Pilkington and others, for a riot and assault upon the 
Lord Mayor, Sir John Moore, who warmly supported the 
court party in the dispute concerning the election of sheriffs. 
When the defendant's counsel in this case came to challenge 
the array, Saunders broke out — " Gentlemen, I am sorry you 
have so bad an opinion of me as to be so little a lawyer as not 
to know that this is but a trifle, and nothing in it. Pray, 
gentlemen, don't put these things upon me." Here the judge 
reflected that he was really beloved by the bar for his good 
nature, and so he went on, — " Because I am willing to hear 

* Campbell, ii. 67. 
t On tlie south side. His house has since been the residence of 
Samuel Richardson, the novelist, who composed there ** Clarissa 
Harlowe" and ** Sir Charles Grrandison." 

X See Campbell's Chief Juetices, ii. 73. 
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anythiBgf and where there is anj colour of law I am not will- 
ing to do amiss ; theref ore^ you think I am now become so 
weak that jou may put anything upon me.'' He had a strong 
remembrance of Hale, — " You would not have done this before 
another judge. You would not have done it if Sir Matthew 
Hale had been here," The defendants were convicted and 
fined. 

Sir Edmund tried Sir Patience Ward for peijury, on May 
19, 1683. Sir Patience was found guilty, but absconded upon 
a rumour reaching him that it was intended to set him in the 
pillory. His guilt was not credited, and he was returned for 
the city after the revolution. 

The death of this Chief Justice was probably a coincidence. 
The sedentary employment of a judge would scarcely have 
accelerated his end in so short a time. Belief from the toil of 
advocacy would rather have had a favourable tendency. He 
was badly, mortally diseased before his appointment, and it was 
a marvel that his mind, even for so few months, was competent 
to sustain his enfeebled body. 

It is difficult to speak of a man's character of whom it can 
scarcely be said that he had any. The reader can form his own 
judgment from the materials we have supplied. It is affirmed 
that he never deserted the tailor and his wife, although he 
moved into the country. And certain it is that he must have 
kept his eye upon his relations in the country, since he men- 
tioned them so distinctly in his will. He left something 
considerable behind him, which he derived, probably, from the 
care of these people. He bequeathed fifty pounds to the poor 
of his birth-place, Bamwood, and he left legacies to his father 
and mother '' Gregory," so that this person must have been his 
stepfather; also to his sister Francis Hall, his old aunt 
Saunders, and his cousin, Sarah Hoare. His will was dated 23rd 
August, 1676, republished 2nd September, 1681, and proved 
14th July, 1683. His executor and executrix were the tailor 
and his wife, and they were made residuary legatees, '^ as some 
recompense for their care of him, and attendance upon him 
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for many years.'^ His works must be at once comprised in his 
immortal reports. His book has been called the Bible^ and he 
himself by the great Lord Mansfield, the Terence, of Pleaders. 

John Williams, the future editor of Saundert*s B^orts, was 
bom of a good old Welsh family, at Job's Well, near Car- 
marthen, in the year 1757. In after life he used to mention 
that the earliest thing he could recollect was the beating of 
the muffled drums on the occasion of the death of King 
George IL 

John Williams receiyed his early education at the Grammar 
School at Carmarthen, and was thence removed to Wadham 
GoU^e, Oxford, where he took the degree of B.A. in 1777, 
and in due time he obtained a Fellowship, and continued to 
reside at the University till he took his degree of Master of 
Arts. He soon afterwards entered at the Middle Temple, and 
commenced the study ai the common law. He became the 
pupil of a well-known special pleader, Mr. George Wood, 
afterwards a barou of Exchequer. His talents, his zeal, and 
his industry, soon rendered him a favourite pupil, and he re- 
turned his master's affection, and for the rest of his life enter- 
tamed the highest respect for the leuming and ability of ^^ old 
Greorge Wood." Their intimacy continued for many years, 
and it grew into a habit for the old pupil to dine with his 
former master every Easter Monday. From this renowned 
pleader's office the student passed as pupil to the chambers of 
Mr. Bearcroft, the eminent counsel, whose name may often be 
found in the earlier volumes of the Term Reports. 

How devotedly John Williams addressed himself to the 
study of the law during these years of his pupilage, is evinced 
not only by the vast stores of learning in every branch of the 
W, including the law of real property, which exhibit them- 
selves in the notes to Saunders, but also by the collection of 
precedents which he formed, consisting of 12 folio volumes 

Campbell, ii. 74. 
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of forms of pleading of every kind (written in the excellent 
small and clear hand for which he was remarkable)^ now in the 
possession of one of his descendants. He also compiled a 
great many yolumes of precedents in conveyancing. In those 
days no Precedents, such as Chitty's useful volumes, had been 
published; nor was there any printed collection whatever of 
Formsy either of pleadings or conveyancing, and every prac- 
titioner was therefore dependent on his own MS. resources. 

In 1784, John Williams was called to the bar, and went the 
Oxford Circuit and the " Old Carmarthen," which consisted 
of the three coimties of Carmarthen, Pembroke and Cardigan, 
and was a kind of appendix to the Oxford, being always fixed 
BO as to allow of that circuit being finished before the CaiS 
marthen began. The Welsh Chief Justice was then Judge 
Lloyd, a man of rough manners, but of very considerable 
learning and ability, who was several times mentioned by Lord 
Eldon in the course of his judgments as a very sound lawyer. 
The puisne judge associated with him was Mr. Mitford, after^ 
wards Lord Redesdale. Both these judges had a high respect 
for the future king's, serjeant, and he was presented by Mr. 
Mitford, when Lord Bedesdale, with an engraving, after his 
picture by Lawrence, which was much prized by the seijeant, 
and is still in the possession of his family. Amongst the bar- 
risters on the Carmarthen Circuit, though many years junior 
to the Serjeant, was Mr. Taunton, afterwards Mr. Justice 
Taunton. He had gone the circuit for several years without 
a smgle brief, when it happened that Mr. AUen^ of Cresselly, 
well known among the gentry of Pembrokeshire, and who hftd 
been at Westminster School with Mr. Taunton, and was fully 
aware of his great abilities, had an important cause to be 
argued on circuit ; and he desired his attorney to give the 
brief to his old school-fellow. The Welsh judges used to sit 
on circuit to hear arguments in banco. 

The point in this case was a difficult one, connected with the 
doctrine of Dumpor's case in Coke's Reports (vol. iv.) Mr. 
Serjeant Williams (who continued to go this circuit until he 
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was made a king's Serjeant) was the counsel opposed to Mr. 
Taunton. After the case had been f uDy argued, Judge Lloyd 
said that the arguments on either side5 which the court had 
heard, were worthy of the brightest days of Westminster Hall. 
From that time Mr. Taunton was in full business, and, to use his 
own expression in after days, he continued to ^^ skim the cream 
of the circuit'' till his appointment as king's counsel com- 
pelled him to leave it, as the etiquette of the bar forbade a 
counsel of that rank to go the Welsh Circuit To return to the 
Oxford Circuit, when Serjeant Williams commenced his career 
there he found^ as leaders, Mr. Leycester, and Mr. Plumer 
(afterwards the Master of the Bolls). The latter bore the 
soubriquet, from his loud voice and impulsive manner of 
speaking, of " The roaring Bull of the Oxford Circuit.'* He 
used, however, to be in almost every cause; and there is a 
member of Serjeant WiUiams' family, now alive, who well 
remembers his returning from a before-breakfast walk in great 
glee and good humour, and exclaiming, '^I have just left 
Humer, and he tells me he is going to leave the circuit." 
John Williams had then become a serjeant, having taken the coif 
in 1794. His subsequent competitors on, the Oxford Circuit 
were Mr. Dauncey and Mr. Jervis, afterwards Chief Justice of 
Chester, and father of the Lord Chief Justice of the Common 
Pleas. Mr. Dauncey for a great many years was facillime 
jninceps of the Oxford Circuit.* He was a first-rate speaker 
to facts, and with a great deal of pleasant humour which told 
admirably with a jury. Mr, Abbott, afterwards Lord Tenter^ 
den, was his favourite junior, and it grew into a saying on the 
circuit that, " Dauncey's jaw and Abbott's law," when united, 
were invincible. In 1804, when Mr. Dauncey and Mr. Jervis 
were made king's counsel, Mr. Seijeant Williams was raised 
to the rank of king's Serjeant, and thus continued the leader of 
the circuit until his death in October, 1810, aged fifty-three. 
That event was thus announced in 4 Taunt, 122 : — 
"In this term died John Williams, Serjeant-at-Law; a gentleman 
whose deep and extensive learning, laborious researches, acute 
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reaaoning, sousd judgment, and activd zeal for the iaterestB of his 
clients, had deservedly obtained for him a verj high reputation in his 
profession." 

Another striking testimony to his high reputation may be 
found in the words of Lord Eldon in Johnes r. Johnes and 
D0W5 p. 15 : — ^'No man ever lived to whom the character of a 
great common lawyer more properly applied than Serjeant 
Williams/' 

During the time he practised in the Conmion Pleas there 
were several of the puisne judges of the court whom he 
esteemed very highly as lawyers, and particularly Mr. Justice 
Heath, Mr. Justice Chambre, and Mr. Justice Lawrence. 
But he never would allow that a puisne judge was properly 
called ^^ My Lord " in banco ; and occasionally, when irritated 
by the interruptions of his argument, proceeding from a puisne 
judge, he was wont to say, •' Sir, I will answer your observa- 
tion after I have replied to my Lord (the Chief Justice). In 
1799 he published his edition (being the third) of Saunders* 
BeportSi which at once became famous, as containing in tiie 
notes an admirably lucid and most accurate statement of the 
conunon law in almost every branch of it, and more particularly 
as to the rules of pleading. The notes as to the real property 
obtained likewise a v.ery great reputation amongst conveyancers 
as well as common lawyers. The late Mr. Preston, the cele- 
brated conveyancer, when he had consultations with common 
lawyers, was wont to speak of the editor as ** the renowned 
Serjeant," and the late Mr. Justice Patteson used to. relate 
that, when a student, he was staying at a friend's house in 
the country, with Chief Justice Dallas, who honoured him by 
proposing, one rainy day, that they should read a littie law 
together, auJ on being asked what it should be, said : — 

'^ I believe our friend has a Saunders in the House) and I think I 
should like to read Serjeant Williams's Note on Executory Devises. 
The mention of the celebrated note leads to the statement of a tradi- 
tion of a scene which is said to have occurred at Hereford assizes. 
Seijeant Williams was opening a case before Lawrence, J., and, after 
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statiog the limitations of a bill, said that they created an executory 
devise. Cn which Lawrence, J., ' Surely, Brother, it is a contingent 
remainder.' The learned seijeant, continuing his address, again said 
that itwas an executory devise, and the learned judge again suggested 
that it was a contingent remainder. Whereupon Serjeant Williams 
exclaimed, with some warmth, * Upon my honour, my Lord, it is an 
executory devise.' 'Oh,' said the learned judge, Mf you say that, 
Brother, I have no doubt that I am wrong." 

Some years after wards^ in the year 1824^ Mr. Justice 
Patteson^ in conjunction with the Serjeant's son^ Edward 
Yaughan Williams (who became in after life a judge of the 
Common Pleas) published a new edition (the fifth) of the Re- 
ports. A subsequent edition (the sixth) was published in 1845 
by Mr. Justice Williams, then at the bar, alone. 

It may be desirable to conclude tbe slight memoir by some 
personal notices of the subject of it. He was a yery handsome 
man, with such a fine complexion that he was commonly called 
on circuit, '^ Bloom Williams." His manners were most agree- 
able, though he was somewhat hot-tempered. He delighted in 
recalling the days of his youth, and used to narrate with much 
humour stories of the college adventures of himself and his 
friends, and of the early days when he and his learned com- 
panions used to ride the old Carmarthen Circuit, the state of 
roads making it impracticable to travel in a carriage. He 
was fond of music and of poetry, and used to walk up and 
down the room in the evening, reciting ^'Lycidas," and favourite 
passages from Pope. Occasionally he loved to read out to his 
family papers of Addison's from the Spectator. His health 
was always delicate and difficult to manage. He used to say 
that he never got over the efiect of over-fatigue in having, 
when a young man, joined a party of college friends, who 
walked from Oxford to London in a single day. 

He married, in 1789, Mary, eldest daughter of Charles 
Clarke, Esq., of Poribridge, Hear Stafford, and by her had 
three sons and three daughters. The eldest son, Charles, was 
a clergyman. The second, as before mentioned, was a judge 
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of the Common Fleas. The third, John, was a colonel in the 
Boyal Engineers, whose reputation in the science of his profes- 
sion stood very high. The daughters were — 1, Mary, married 
to the present Earl of Buckinghamshire ; 2, Elizabeth, married 
S. Prior, Esq. ; 3, Lucy, married to Edward Willoughby, Esq. 



Aet. v.-compensation for impeovements 
made by tenants in ireland— when and 
how far it should be secured by law? 

By Richabd W. Gamble, A.M., T.C.D., Barrister-at-Law. 

WITH regard to the question of Compensation to Tenants 
in Ireland for Improvements made upon their Farms, it 
is, in the first place, to be obserred that much angry discussion 
and difference of opinion appears to have arisen in parliament, 
in the press, and elsewhere, by reason of parties not taking a 
near and practical. view of the subject-matter about which it 
is proposed to legislate, and the persons for whose- benefit this 
legislation is proposed. Hence it is that the most extreme 
opinions are on either side, and these maintained with the 
greatest earnestness by their respective advocates. On the 
part of the tenants, it is contended that thirty or forty years' 
possession is necessary to secure them a return for their outlay ; 
while on the part of the landlords, it is said that a possession 
of six or seven, or at most fourteen years, is quite sufficient* 
On the pail of the tenants, it is said that no previous consent 
of the landlord to the intended improvements should be re- 
quired ; on the part of the landlords, that nothing could be more> 
unjust than to compel them to pay for improvements to which 
they never assented, and which might alter their property in 
a way[ they did not desire. And so, with regard to giving 
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previous notice of the intended improvements — ^the one insista 
that, if required, it would stop all improvement, the other that 
nothing could be more just than that it should be given. 
The truth is that the tenants are right with regard to one 
class of improvements, the landlords with regard to another. 
Improvements should be divided into three classes, to be dealt 
with and provided for differently. 

The great mistake which has been made in all legislation that 
has heretofore been suggested on this subject is the putting every 
kind of improvement into one category, and endeavouring to 
find out a course of legislation which is suitable to all ; whereas 
improvements of the soil itself are essentially different from 
improvements by structures of any kind upon the soil. The 
former must necessarily increase the value of the landlord's 
property, and give him the benefit of the improvement if he 
resumes possession, whereas the latter may not only not do so, 
but may interfere with the landlord's right of altering the 
holding, and with the general management of the estate, and 
may even prove an impediment to him instead of a benefit. 

Now there are three distinct classes of improvements: — 

Firstly, — Temporary Improvements, such as extra manur- 
ing, high cultivation, and sowing artificial grass seeds. 

Secondly, — Permanent improvements of the soil itself, such 
as^ainage, subsoiling, reclaiming waste, &c. 

Thirdly, — Improvements by structures on the soil, such as 
buildings, farm roads, fences, &c. 

The respective rights of the landlord and tenant, with regard 
to each of these classes, is entirely different, and much difiSculty 
has arisen in dealing with the question by overlooking this cir- 
cumstance. The law that would only secure to the tenant his 
just rights with regard to the second class, would amount to a 
confiscation of the landlord's rights with regard to the third 
class ; and the law that would only secure to the landlord his 
just rights as to the third tlass, would be a denial of justice to 
the tenant as to tlie first and second classes. 

But we are met at the threshold of this question by a 
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theory which goes to the root of the ^nrhole matter, and which 
it is necessary to examine before proceeding further. It is 
this — ^that the right of property in land is different from the 
right of property in anything else ;* " that the cultivator, if not 
the owner of the land he tills, should at least share in the 
rights of ownership," &c. ; that the state " should modify its 
definition of property in conformity with a new industrial 
epoch;" that land, '^unlike the great mass of commodities, is 
not the creation of any man's industry ;" that, therefore, the 
dealings about land should be regulated upon principles wholly 
different from those which regulate all other commercial deal- 
ings ; that the received notions upon this subject, especially 
the "theories of English thinkers," are only false preposses- 
sions, which it is necessary to get rid of — in fact, that instead 
of the landlord being the real owner of the land, the right of 
ownership which the occupier has in the soil which he culti- 
vates is paramount to that of the landlord from whom he 
holds it. Now all this is so contrary to all our notions about 
property of every description, thcit it might be dismissed 
without much consideration but that it is the substance of 
what has been put forward by political economists of great 
ability and renown, and, among others, by Mr. Mill and Pro- 
fessor Cairnes. 

Since, then, we are thrown back, by this mode of abstract 
reasoning, to examine the foundations of the right of property, 
let us ask, What material thing is there in which man can have 
a property, except land and its products (water is included in 
the term land) ? The right of property in both must be traced 
to the same source and rest upon the same foundation, and 
that acquired in the land itself, cannot be any weaker than 
that acquired in any of its products. The first man that 
entered and found the land unoccupied, by mixing his labour 
with it, made it his own as much as a man can do with any- 
thing — that is, he acquired a title to it stronger than that of 

* See letter of Professor Cairnes in the Economist, October, 1865. 
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anyone else, and then, either bj ^t, by purchase, or by in« 
heritance, each succeeding owner derived it, together with all 
the labour that had been mixed with it, from his predecessor, 
and the property of the present owner in the land, both in 
the raw material and the labour that has been mixed with it, 
is good against all the world. 

Then as to any other commodity, the first owner must have 
derived the raw material originally from the owner of the land, 
and therefore the right of property which such first owner has 
m it, cannot be any stronger than that which the owner of 
the land, from whom he derives it, has in his land, from which 
it was taken. 

Each succeeding owner of the commodity by the expendi- 
ture of his labour and capital upon it, may increase its value, 
but the last owner, by whatever means he has acquired it, 
will have only the same right of property in it, with all its 
increased value, as the first owner had, and this is just what 
has occurred with the land. 

It happens that land is more let out by the owners to hire 
than other commodities ; that it is not so much in the actual 
possession of the owner as other commodities ; that the labour 
mixed with it, is the labour of those in the continued ostensible 
possession of it ; and by magnifying the importance of tbose 
acddental circumstances, and keeping out of view the original 
ownership of the landlord^ an endeavour is made to justify the 
transfer of the right of property from the landlord to the 
teiiant. 

The tenant originally received the land on hire from the 
landlord, pursuant to a contract ; no length of time through 
which that contract is continued, nor any mode of dealing by 
the tenant with the thing hired, can operate to transfer the 
right of property in it from the landlord to the tenant who 
hires it. The argument is that the tenant, by mixing his 
labour and capital with the land of his landlord, thereby 
acquires a property in it ; but this is not so. If one hire out a 
horse to another for a certain time, say for a season to hunt, or 
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drive, and the hirer be a skilful rider or driver, the ohers 
may on this account be of much greater value at the end of 
the hiring. If one let for a certain time a shop, and the 
business carried on in it, and the hirer, bj his skill and 
management, increases the business four-fold by the end of the 
time ; if one hire out furniture, and the hirer, for his own 
pleasure, have it polished and renovated, so as to be worth 
much more at the end of the hiring, no one would for a 
moment suppose that the hirer thereby acquired a property in 
the house, or the business, or the furniture, or that he thereby 
acquired the least claim to continue in possession of it, as 
against the real owner, from whom he hired. 

Is not this exactly the case with the tenant, who mixes his 
labour or capital with the land during the period of his posses- 
sion ? In the one case the hirer, in the other the tenant does 
it for his own convenience, or profit, or pleasure, and, upon the 
ordinary commercial principles, he must calculate what ex- 
penditure he may safely make, having regard to the actual or 
probable length of his possiession, and the return to be expected 
from the outlay : he cannot, by any such expenditure, acquire a 
property in the thing itself. 

These other commodities are not ** the creation of man*s 
industry " any more than land. The industry of man cannot 
create anything ; it can do no more than modify the form and 
increase the value of the material thing, which material thing 
must itself have been originally derived from the land, whether 
the produce from the surface, or the mineral from beneath it. 
The nature of the property in the thing remains the same, 
only the thing itself is rendered more valuable whSn it is made 
to represent both the raw material and the labour that has 
been mixed with it. 

There is no reason, therefore, that the well-settled principles 
by whicH all rights of property are regulated, should be dis- 
regarded in the case of land any more than in the case of any 
other commodity. Again, as to this statement,* "that the 
* See articles of Professor Caimes in the Economist^ Oct., 1865. 
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land was made by God, but other commodities by the industry 

of man^" upon which this reasoning rests, it is altogether 

inaccurate. If Ood made the land, does man make the com 

and the cattle, and the cotton and the coal ? If He made the 

mountains, does man make the minerals? If He made the 

forests, does man make the timber? If He made the land, is 

it man that makes the grass to grow or the com to spring ? is 

it man supplies the sun, and the dew, and the rain ? Yet it is 

from such arguments as this that the conclusion is drawn that 

the^ght of property in the soil which the man who cultivates 

it has is paramount to that of the owner fron^ whom he holds 

it. All this is biit an ingenious fallacy, put forv^ard for the 

purpose of excusing the application of modes of reasoning and 

principles of legislation with regard to land which would not 

for a moment be allowed with regard to any other description 

of property — ^principles so utterly subversive of all rights of 

property that the bare idea that they might be capable of 

general application would be sufficient to arouse the alarm 

and awaken the opposition and hostility of everyone who had 

any property of any kind to lose. 

There is no more reason why the legislature should seize 
upon the lands in Ireland, and the rights of property which 
the landlords have in these lands, to parcel them out, in the 
manner suggested by some both in and out of Parliament, 
among the present occupiers, on account of some supposed 
public good, than there would have been for them during the 
cotton famine to have seized upon the whole stock of cotton 
in England and distributed it among the millowners at a 
moderate price, in order to find employment for the starving 
thousands that were living upon eleemosynary relief. The 
residt of thus disturbing the action of well-known economic 
laws would be the same in either case — an inheritance of accu- 
mulated evil* 

Another reason put forward for thus setting aside the 
rights of property with regard to land is this — " that land is 
absolutely indispensable to the most urgent of human needs, 

VOL. XXII. NO. XLIV. S 
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and; at the Baxne time, absolutely limited in quantity."* But is 
not this equally true of com and cattle, and cotton and coal, 
and minerals and timber, and a hundred other things? and 
there is, therefore, no reason for any distinction between them. 
If this could justify a law taking away the property of one 
and giving it to another, few things would be found free from 
the operation of such a law, in which it would be worth man's 
while to acquire a property. The space limited for this paper 
would not allow us to go into the claim which is made on be- 
half of the tenant for " fixity of tenure" — ^that is, the right of 
every tenant to continue in possession of the land which he 
now occupies, paying a fair rent and keeping the premises in 
proper order. Suffice it to say that this claim rests entirely 
upon these new notions concerning the rights of property which 
have been already alluded to, and that if this foundation be 
removed, there is none other for such a claim to rest upon. 
It is much to be regretted that the cause of the Irish tenant, 
which in some points has much of truth and justice on its side, 
should be injured by being made to rest on principles so utterly 
subversive and revolutionary. 

But it is well that, without unsettling the foundations of 
property by adopting these new theories, without robbing pro- 
perty of one of its dearest privileges — viz., the right to use it as 
the owner may wish — without striking a fatal blow at the com- 
mercial honesty and good-faith of an entire people by laying 
down a precedent for unsettling and annulling the contracts 
entered into between man and man, without any of these evils, 
ample justice can be done between the landlord and the tenant, 
and every security given that the tenant shall not be deprived 
of the fruits of his industry properly expended on the land. 

First, then, improvements should be divided into the three 
classes above mentioned, to be dealt with and provided for 
differentiy. 

Improvements of the first class, which are in the nature of 

• See Professor CaimeB* letter above. 
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« 

good husbandry, will be found far more important to the pre- 
sent state of Ireland than any others — important because they 
would affect the great bulk of the cultivated land in the 
country, instead of being restricted to the wet and waste 
lands — ^important to the great mass of the small farmers 
because these have neither the enterprise nor capital to carry 
out other improvements — ^important, because if any advantage 
is to be derived from legislation on the subject, it must be by a 
measure which can be taken advantage of by the great body of 
small tenants in the country. No direct legislation has been 
hitherto proposed with regard to improvements of this nature, 
except in the Bill of Lord Derby's Government in the year 
1852. 

In proposing compensation to tenants for improvements upon 
their farms under the first class — that is, by means of extra 
manuring, high cultivation, and sowing artificial grass seeds — 
we do not propose any new mode of legislation in this matter, 
but only an adaptation of the old principles of legislation to 
the new and altered rights of the landlord and tenant respec- 
tively which have arisen out of the discoveries and improve- 
ments in the mode of cultivating land — the old principle that 
"he who 9owed should reap" — a principle stated thus by the 
great Lord Coke, and afterwards quoted by Blackstpne, as 
part of the Common Law of England with regard to the 
allowance of emblements of the crop, that they were allowed 
" to compensate for the labour and expense of tilling, manuring, 
and sowing the land, and also for the encouragement of hus- 
bandry, which, being a public benefit, and tending to the 
increase and plenty of provisions, ought to have the utmost 
security and privilege that the law can give it." (Coke Litt. 
35 a.b. ; Black. C6m. 2, c. 8.) At the time that these respective 
rights wer€l originally defined, first by common law and then 
by statute, the custom of away-going crop and the law of 
emblements, as it was then settled, was found sufficient to 
secure to the tenant a fair share of the fruits of what he had 
sown, — a fair remuneration for his industry on the land ; tl^e 

s2 
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former securing to him upon any determination of the tenancy a 
share of the growing crop and compensation for any tillage on 
the land within the last year ; the latter securing to him^ on the 
determination of a tenancy depending upon a life^ a share of 
the growing crop only. 

In those days of primitive agriculture, com was the chief and 
sometimes the only crop sown. Almost the only means of 
replenishing the soil was then the idle fallow, and such casual 
manure as should be produced by the decomposed straw of the 
farm. The crop owed its origin for the most part to the bounty 
of the soil itself. The farmer added little but to plough the 
ground and sow the seed, and therefore under this system of 
agriculture the tenant was sufficiently repaid by getting his 
share of the crop. This, in a sort of general way, was then con- 
sidered the measure of what he was entitled to reap in com- 
pensation for what he had sown. 

Under the present improved system of agriculture, the farmer 
not only puts into the ground the hasty and temporary culti- 
vation, which will be exhausted by the first crop, but also an 
elaborate and expensive cultivation, which is carried through 
many years, and which permanently improves the soil. He 
very often puts in also artificial manure and the produce of 
artificial food, which he has purchased and consumed on the 
farm, and expensive artificial grass seeds, the benefit of all 
which will continue for years. It is plain that the law of 
emblements or the custom of away-going crop, as it originally 
stoody would not now repay him for the labour and outlay 
which, under the new system, he expends upon the farm. It 
is equally plain that an application of the principles upon 
which the old law or custom was founded to the new and 
altered system of improved cultivation, points out thatanecessity 
existed for altering the law and custom so as to meet the altered 
case, and shows that in order to do justice to the tenant under 
the new system of cultivation, it was necessary that compen- 
sation should in some way be provided for him, in case he was 
dispossessed before he had an opportunity of being thus repaid. 
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In England we find that this law and custom have been 
altered accordingly, they having been gradually moulded so as 
to meet the necessity of the case, where, as in Ireland, no such 
alteration has taken place. The principles, therefore, upon 
which legislation is proposed for the Irish tenant are the same 
as those upon which the law and custom rest. The extent to 
which legislation is required may Hot be much beyond what 
this altered law and custom in England at present reach. 

The necessity for such legislation has been never felt in 
England, and the reason is twofold — first. The relative position 
of landlords and tenants in England, their greater spirit of 
enterprise and their sense of justice upon both sides enabled 
them at first, by means of mutual agreement, to accomplish 
the very objects for which it is contended that legislation would 
be proper and necessary in Ireland. The average size of farms 
in England has been, I suppose, 200 acres at the least. The 
class of tenants upon such farms have been men of intelligence 
and enterprise. 

.Nothing could be more natural than what followed; the 
improvements were made by mutual contract between 
landlord and tenant. In Ireland the average size of the farms 
has been from 15 to 20 acres, or less. The tenants on such 
farms are necessarily of less intelligence and enterprise, and 
improvements are left undone. In Ireland there are in all 
559,180 tenants holding over one acre of land each, and of 
these there are no fewer than 401,136, or 70 per cent., whose 
holdings are between one acre and thirty acres statute. It 
would be useless to expect from this class of tenants the same 
outlay in permanent improvements, or the same enterprise in 
efiecting them, as could be found among the very different 
class of tenants in England ; nor could it be expected that the 
landlords could, with the same facility or security, carry out, 
could enter into the necessary contracts with their tenants, 
or themselves carry out, with the same facility, the necessary 
improvements upon small farms of this description. 

When these customs exist, they have the effect of law. 
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and no legislation is necessary ; but in Ireland there are no 
such customs, and therefore legislation is necessary in order 
to secure to the Irish tenant in every instance the same 
compensation and protection for his industry which common 
sense, custom and common law now afford to the English 
tenant. It is necessary to induce the tenants themselves to 
change their system of agriculture, and carry out improve- 
ments of the first class mentioned, and to invest their labour and 
capital in bringing the land to a high state of cultivation. If 
they do make such investment, it is entirely in accordance with 
the principles of the law and custom of England that they 
should be entitled to reap somewhat of the things which they 
have sown, as the English tenants are now entitled to do under 
the custom of away-going cro^s. 

Secondly, because in England custom has supplied the place 
of legislation, this custom of away-going crop has there been 
modified to meet this improved system of agriculture, while in 
Ireland it has remained unchanged. The prevalence of these 
contracts about improvements has gradually established a 
custom in each locality, and the tenants who had no contract 
have from time to time claimed and been allowed the benefit of 
the custom. In 1819 we find a custom proved and allowed to 
compensate a tenant for tilling, manuring, fallowing, and sowing 
with clover and grass seeds, portions of his farm within the 
previous three years, and this not by a share of the crop^ but 
by compensation in money, and we find the chief justice, on 
the hearing of the case, stating the reasons for giving to the 
custom the effect of law ; he says :* — 

'^ It affords the strongest encouragement to good husbandry of 
farms, it is beneficial to landlords and to tenants also ; the land of the 
former receiving a lasting benefit from the labour and expense 
bestowed by the tenant, on payment of a reasonable compensation, 
and the latter being thereby encouraged to pursue a good course of 
husbandry by the assurance which he has that if his continuance on 
the farm should not enable him to reap the full benefit of what he 

* Dalby v. Hirst, 1 ; Broderick and Bingham, 236. 
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bas done, he will have a right to call upon his landlord for propor- 
tionate compensation." 

We find the custom moulded to meet the new system of green 
cropping and manuring grass land, and rules for valuation laid 
down accordingly. For manuring where turnips have been 
drawn off, one-third the cost ; where they have been eaten on 
the ground much more ; where bones have been used, if after 
one white crop, two-thirds the cost ; after two white crops, one- 
third the cost ; and after three white crops none ; and so where 
Hme or marie is used, the full cost at first, and onensizth less 
for each succeeding year. And we further find, in 1851, a 
custom proved and allowed to give compensation for drainage 
done upon the farm without the landlord's consent within ten 
years from the surrender. And we find a tenant from year to 
year, upon being served with a notice to quit, allowed by the 
court to have the benefit of this custom and to recover from 
the landlord compensation for such outlay in drainage."*^ 

The importance of such improvements as I have included in 
the first class has never been appreciated in the manner which 
a reference to the state of the tenure of land in Ireland with 
them imperatively demands. 

The only other improvements of the soil are drainage, sub- 
BoiUng, irrigation, and reclaiming waste. As to the last of 
these, it is very often stated that there are 4^ millions of acres of 
waste land in Ireland and that this would afford a large and 
productive field for the expenditure of all the spare labour and 
capital in Ireland, if only by means of legislation these waste 
lands could be handed over for a long period to the manage- 
ment of the farmers. But five-sixths of these 4^ million acres 
of waste are irreclaimable bog or mountain — irreclaimable in 
the sense of returning a reasonable profit within a reasonable 
time, and wholly irreclaimable by the great mass of the small 
farmers in Ireland. It is not, therefore, to these 4 million 
acres of waste land that the mind of the legislator or political 

* 21 Law Journal, 213. 
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economist must turn for any improvement ; it is not from this 
source that anj hope is to be entertained for the regeneration 
of Ireland ; it is from the other (say) half miUion acres of 
reclaimable waste and from the 15^ million acres of arable and 
pasture land. 

The question^ then^ immediately arises^ with regard to these 
15^ million acres of arable and pasture land and half million 
acres of reclaimable waste, what is the mode of improve- 
ment to be applied? There are no' statistics by which to 
ascertain how much of them would be improved by drainage. 
Perhaps a very full allowance would be one-eighth, or 2,000,000 
acres, whereas at least one-half, or 8,000,000 acres, are capable 
of a vastly improved mode of cultivation, imd could thereby be 
rendered nearly doubly as productive as at present. The 
quantity of land in 1863 held in farms of over one and under 
30 statute acres each, was 7,134,299 acres, and the quantity 
held in farms above 30 and under 50 acres each was 
2,176,936 acres. From these two classes alone it will be 
admitted that it would be easy to find nearly 8,000,000 acres 
requiring improved cultivation. Here, then, is really the field 
for the legislator, the political economist, and the philanthropist, 
to discover and apply the means of stimulating the industry 
and enterprise, and calling forth the energy and the capital, of 
the landloi:d8 and tenants of these 8>000,000 of acres, that all 
may be applied in improving the mode of their cultivation so 
as to increase their productive powers and scatter plenty 
through a smiling land. 

Drainage and improved cultivation are the means, the 
former as applied to 2,000,000 of acres, the latter to 8,000,000 
of acres. As to drainage, how far is it possible or necessary 
to efifect anything by means of legislation? If, as there is 
reason to suppose, by far the greater proportion of these 
2,000,000 of acres of land requiring drainage is upon the farms 
of 50 acres or over, then, as these are mostly let under leases, 
which perhaps should not be interfered with, or are held by 
tenants of a respectable class, who are in a position to require 
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from the landlord^ a fair contract In the matter^ legislation is 
not so necessary. 

The quantity of wood and waste upon farms over one and 
under thirty acres in 1863 was 662^533 acres, or only 13.60 per 
cent* of the entire wood and waste ; the quantity on farms over 
thirty and under fifty acres was about 439,027 or 09.05 per 
cent., whereas the quantity of wood and waste upon the farms 
over 100 acres was 3,756,699 or 77.35 per cent, of the entire; 
so that if this per centage be a true criterion, the quantity of 
land improvable by drainage on the farms under thirty acres 
would be only 272,000 out of the 2,000,000, and on farms 
over thirty and under fifty acres would be 181,000, whereas 
the remainder of the 2,000,000 acres, that is, 1,547,000, would 
be found on the farms over fifty acres ; and this is most likely 
to be the fact, because the land improvable by drainage will 
be found to be chiefly the wet grass land, unfit for tillage, and 
in the hands of large holders who do not so much need the aid 
of legblative enactments and might well be left to regulate the 
matter by contract. 

But again, with regard to the 272,000 acres of land improv- 
able by drainage upon the holdings under thirty, or perhaps as 
to the improvable lands on farms under fifty acres, or whether 
the quantity be much larger or smaller, legislation can eflect but 
little. The thorough drainage or irrigation of land, in order to 
be effective, must be carried out with intelligence, care and 
skill, such as it is well known that farmers holding thirty or 
fifty statute acres do not possess ; and even if they could do 
the work effectually without guidance or direction, they have 
not generally the spirit of enterprise to attempt it, and so far as 
any bond fide works of [this nature being done by them, any 
legislation on the subject would, I fear, remain a dead letter, 
ais the Act of 1860 has done. 

If the legislation proposed with regard to the reclaiming of 
waste and the drainage and irrigation of land would be nearly 
inoperative as to tenants holding under 50 acres, the 
improvements of the first class (by means of cultivation) 
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become of the last importance in the consideration of this 
question^ for these alone are for the most part applicable to 
farms under 50 acres, and these constitute more than 85 per 
cent, of the entire farms in Ireland. 

The entire number of occupiers of land holding over an acre, 
whether as proprietors or tenants, is 559,180, and of these 
the number holding over one acre or under 30 acres is 
401,136, and the number holding between 30 acres and 
50 acres is 72,050, making together 473,186, or nearly 85 
per cent, of the entire occupiers, whether proprietors or 
tenants. It is plain, therefore, that any plan of improvement 
which is not applicable to, and capable of being taken advan- 
tage of, by these 473,186 tenants, will be almost useless, and 
that any plan of legislation which deals only with building, 
drainage and irrigation is beyond their reach. 

Nine-tenths of these 473,186 farms are in the most wretched 
state of cultivation, not producing more than one-half what 
they might produce. Where is the change to begin ? The 
tenant now says that if by artificial manures, artificial food, 
green crops, and house-feeding, he brings his land to the 
highest state of cultivation, the landlord, upon a six months' 
notice, can then enter and possess it without giving any com- 
pensation for his outlay. The landlords may not and do not 
desire to commit this injustice ; but, so long as they retain the 
power to do so, they must bear the whole odium of checking 
the improvement and desiring to do wrong. Their wisdoni 
now will be to surrender the power of working such injustice, 
since they have no desire to exercise it. The remedy which 
we propose under this head is therefore simple — viz., to give 
the Irish tenant by law the same right to away-going crop to 
which the English tenant is entitled by custom — a custom 
which, as we have shown, not only includes a share of the grow- 
ing crop, but compensation for everything which he has done 
on the land within three years, under the first class of im- 
provements, and for which he has not been recouped. 

Two difficulties are sometimes stated — 1st, the impossi- 
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bilitj of the tenant giving notice of all the particulars of 
the intended improyements which enter into the system of 
high cultivation and good husbandry, or of obtaining any prior 
consent of the landlord ; and ZnA^ the difBculty of estimating 
the amount of compensation to be given. Both these difficulties 
could be overcome by limiting a short period within which the 
improvements should be made ; the value of any manure put 
into the ground and the benefit of any cultivation expended 
upon it could be exhausted in three years by the tenant. If 
he retains the possession during that period^ he will be deemed 
to have repaid himself. If not, the amount of compensation 
to be given can be measured by the value of the additional 
profit which the landlord or succeeding tenant can make out 
of the land during the following three years by reason of 
this manuring and cultivation, and the valuation will be 
limited to what was done within the previous three years. 
Within that period everything done on the land will be a 
matter of notoriety, and can be ascertained by evidence as It is 
now done in England with regard to the away-going crops, 
and therefore no previous notice to the landlord of the intended 
improvements under this class should be required, nor any 
previous consent. 

Small as this matter may appear to be, the influence of 
such legislation in the present state of Ireland would be much 
more powerful than legislation which would hold out greater 
hopes and promise much more largely with regard to improve- 
ments which are beyond the reach of the great bulk of the 
small farmers. Its effect is to be reckoned by its constant 
influence upon the minds of the 473,186 tenants holding 
under 60 acres by the fact that it must necessarily mix itself 
up with the every-day labour of their lives and give a 
constant spur to their industry in their daily operations upon 
their little farms— nay, even when an eviction is dreaded, it 
may afford a last hope to many a careless tenant, by honest 
industry in the end, to earn for himself, as compensation 
from his landlord, a little capital on leaving with which to 
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starfc in life afresh. And there is no incoming tenant^ there 

is no landlord; who ever knew the weariness and loss of 

getting into his possession an exhausted farm that would not 

be rejoiced to pay the compensation for getting it up in a good 

state^ and consider the law a boon which would effect so 

desirable an end. 

As to the second class of improvements^ space will only 

permit us very briefly to notice a few of the leading principles 

which ough^ to be adhered to in any legislation with regard to 
them. 

1. They consist of drainage, irrigation, subsoiling, and re- 
claiming waste ; they differ from both the other classes in this, 
that they permanently increase the productive power of the 
soil. They are of an expensive nature, and the tenant should 
not be considered to have been repaid his outlay by retaining 
possession, nor the value of the improvements to have been 
exhausted, before, say, at least fourteen years. 

2. In order to be effective, they should all (except the sub- 
soiling) be done upon a previously settled plan, consistent not 
only witb the requirements of the particular farm, but of the 
entire estate ; therefore, if the tenant requires them done, the 
landlord or agent should be consulted as to the mode of doing 
them, and should have the option of carrying them out himself 
and charging the tenant an annual sum for the outlay ; but no 
premium should be held out to the landlord to take the work 
out of the hand of the tenant if he is willing to do it, and for 
this purpose a previous plan or statement of the works would 
be necessary. 

3. The probable cost should be estimated beforehand, so as 
to ascertain whether the work would be remunerative; and 
the condition and value of the land to be improved and the 
nature and extent of the work to be done should be ascertained, 
so as to lay the foundation for a future valuation. 

4. Notice of the intended improvement should be given to 
the landlord, for otherwise he would have no means at the end, 
perhaps, of thirteen years, of ascertaining whether the works 
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had been really done ; and such notice should necessarily con- 
tain the several matters referred to in Nos. 2 and 3. It is 
sometimes said that the tenants in Ireland are generally not of 
a class to be capable of preparing such a notice ; but/ as already 
shown, this class of improvements is not likely, in any event, 
to be attempted by the great bulk of the tenants who hold 
under 50 acres, if even by those holding much larger farms. 
And those who have not sufficient intelligence to have such a 
plan and estimate of drainage, irrigation, or reclamation prepared 
beforehand, are not the persons by whom such works could be 
eJBTectually carried out. 

5. With regard to requiring the previous consent of the land- 
lord to this class of improvements, it is a matter of doubt and 
difficulty; but if the tenant requires them to be done, and is 
willing to undertake the expense and run the risk, if an 'inde- 
pendent valuator decides that they are proper to be done, and 
that they will repay the expense, and since they are themselves 
of such a nature as tend to increase the productive power of 
the soil, and therefore necessarily to benefit the successor in 
the land, the landlord should not be at liberty to prevent their 
being done. One right should, perhaps, be reserved to the 
landlord — ^namely, if there be no lease, to resume the posses- 
sion within twelve months after the decision of the valuator 
that the improvements are proper and necessary, and no im- 
provements of this class should be done against the land- 
lord's will within the twelve months. Within that time, the 
tenant will decide whether he will continue to hold the land 
which he is not allowed to improve, and the landlord will 
determine whether he will yield to the tenant's views, or insist 
upon the possession, and there would be little doubt that 
the difference would in the meantime be settled by mutual 
agreement. 

As to the third class of improvements — namely, building 
embankments, f arm^roads, and fences — they differ from each of 
the other classes in a most material manner. They do not 
increase the| productive power of the soil, and may be of no 
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use whatever to the landlord or succeeding tenant ; although 
Buitable to the farm at the time, they might be wholly un- 
suitable to the general character of the estate. Any legal 
right of the tenant to make them mighty on the one hand, 
stand in the way of .and stop the plan of improyement on the 
whole estate ; or^ on the other, compel the landlords at once 
to dispossess the small tenants, whenever there was a danger 
that by the buildings, roads, or fences upon their small farms^ 
the general plan of improvement of the estate in contemplation 
was likely to be interfered with ; therefore no improvements 
of this class should be allowed without the previous consent 
of the landlord. The effect of any law allowing a right to 
make such improvements against the landlords' will, would, in 
the present state of Ireland, be disastrous indeed. The dis- 
putes and bitterness and litigation to which the application of 
such a law to the 473,186 tenants, holding, on an average, some 
25 statute acres of land, would give rise, can hardly be esti- 
mated. With regard, therefore, to this class of improvements, 
all the restrictions mentioned with regard to the first and 
second class should be retained, and the additional one that the 
landlord's consent should be required ; and for works done with 
such consent, the period of possession to repay the tenant 
should be (say) 30 years. 

We have not alluded to the tenant-right of the north of Ire- 
land, because it is a distinct right existing nowhere else in 
Ireland, and requires to be treated of upon principles peculiar 
to itself alone, and what has been suggested here could not be 
by any means a substitute for that tenant-right in those locali- 
ties where it exists. 

We cannot conclude these remarks without stating that we 
believe no greater boon could be conferred on Ireland at this 
moment than a termination of the agitation upon this question. 
Mutual concession is required, and we have endeavoured to 
throw out suggestions as to a plan of legislation which is just, 
fair, and practicable; legislation which can be carried out 
without destroying any of the rights of property and un- 
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settling any of the settled principles of law, and which, as far 
as possible, may help to stimulate the industry, to multiply the 
coaaforts, and increase the happiness of the people of this 
land. 



Art. VI.— WHEATON'S INTEENATIONAL LAW. 

Elements of International Law. By Henry Wheaton, 
L.L.D. Eighth edition, edited with Notes. By Eighard 
Henry Dana, Junr., L.L.D. London: Sampson Low and 
Company. Boston : Little, Brown, and Company. 1866. 

IT is not long since we commented upon an American edition 
of Wheaton's Elements of International Law, being the 
second annotated j by Mr. Lawrence, who has acquired a 
world-wide reputation in connection with that International 
Jurist. We have now before us another American edition, 
described as the eighth edition of Mr. Wheaton's, edited with 
notes, by Mr. Dana, who, we believe, fills the important office 
of district attorney for Massachusets. We should have 
thought that it would have been desirable to have waited until 
some of the questions raised by the late contest in America 
had been more firmly settled before the publication of another 
treatise should have so closely followed that of Mr. Lawrence ; 
and the more so as our author states in his preface: " This 
edition contains nothing but the text of Mr. Wheaton, accord- 
ing to his last edition, and the' original matter contributed by 
the editor." This last edition was that of Mr. Lawrence, viz., 
his second ; but Mr. Dana describes it as the eighth of Mr. 
Wheaton, who died in 1848, and he ignores Mr. Lawrence's 
annotations) altogether ; for he says : " The present is the 
eighth edition ; the notes of Mr. Lawrence do not form any 
part of this edition." If the learned author has compiled this 
treatise without consulting and largely drawing upon Mr. 
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Lawrence's previous labours^ he must have had a vronderful 
store of knowledge and means for researches at his command. 
But we feel as reviewers it is not within our province to pro- 
nounce any opinion upon the respective claims of the two 
authors to the copyright of Mr. Wheaton's text, or the alleged 
plagiarism of Mr. Lawrence's notes ; and the more especially 
so as we have learnt that the subject is before a judicial tri- 
bunal. It has been said that the object of Mr. Dana's work is 
to show a more patriotic spirit (that is, to defend more firmly 
the conduct of the Northern towards the Southern States) than 
seems to pervade Mr. Lawrence's previous work ; if by this is 
meant that a writer on international law is at liberty to adopt as 
binding those views alone which his own government may take 
up on any disputed question, we can only add, that however he 
may serve the cause of his country, he will not be much consulted 
beyond it, nor will he succeed in persuading the world at large 
to acquiesce in his judgment. With regard to the book itself, 
the arrangement connected with the index would, we think, 
have been more convenient if the numbers of the pages had 
been placed at the top instead of at the bottom ; habit has ac- 
customed us to look for them there. The general question of 
international law has been so much discussed of late, that it 
would be but the tedious decies repetita if we were to analyse 
the body of this work, even did our space admit of it. We 
shall, therefore, confine our remarks to some of those questions^ 
whose novelty or importance most interest us at the present 
moment. One of the most perplexing questions which arose 
out of the late civil war in America was, how were the seced- 
ing States to be dealt with when in open warfare with the 
government, whether as enemies at sea and on land with all 
the privileges usually conceded to belligerents, or as rebels and 
pirates who might be seized and treated as criminals guilty of 
treason and highway robbery. If as enemies, their ports might 
be blockaded, and the notification thereof would bind other 
nations to stand aloof from them ; but then the seceding States 
might retaliate by blockading the ports of the Northern 
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States, and the vessels of both, if taken, would then be subject 
to prize law, and might be confiscated under the decree of a 
competent court. If as rebels, their notification of blockade 
would afiTect no one ; if they seized the vessels of the Northern 
States as enemy's property, or searched them and took from 
them neutral property, they might be treated as pirates, not only 
by their own countrymen under American municipal law, but 
also under the law of nations by any vessel of any country, as 
" hostes humani ffeneris.^* These were some of the complica- 
tions arising from the dubious position in which the Seceding 
States were placed. The chief difficulty arose from the 
Northern desire to blockade the Southern ports, New Orleans, 
Charleston, Wilmington, &c. " The shores of the Seceding 
States must be efiectively blockaded," was the keystone of 
the Northern war policy ; they must be cut ofi" from all com- 
munication with the outer world; their cotton must remain 
rotting on their wharves, or on the banks of the Missisippi ; 
their crops must be made unavailable for foreign consumption ; 
the supplies of the necessaries of life, and especially of the 
munitions of war, must be denied them, and they must lie 
under a commercial interdict ; they must be isolated from the 
rest of the world, in order to impoverish and reduce them to 
submission. Out of this dilemma Mr. Dana endeavours to 
extricate the Northern States. He gives Mr. Wheaton's text 
(sec. 296) :— 

*< A civil war between the different members of the same society is 
what Grotius calls a mixed war ; it is, according to him, public on the 
side of the established government, and private on the part of the 
people resisting its authority. But the general usage of nations 
regards such a war as entitling both the contending parties to all 
the rights of war as against each other, and even as respects neutral 
nations." 

These last words caused the embarrlEissment. If by the general 
usage of nations, that is, by recognised international law, the 
contending parties were entitled to all the rights of war, as 
against each other, and as respected neutral nations, each was 

VOL. XXII. — NO. XLIV. T 
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a belligerent, and entitled to be treated as such. How then, in 
the same breath, were the Southern States to be pronounced 
rebels and pirates I Mr. Dana in his note (153, p. 374) on 
this passage of Wheaton, thus exempts the contending states 
from its application. Heading his remarks with the title, 
" Belligerent Powers Exercised in Civil War," he writes : — 

" This question received a practical solution in a war on a vast 
scale— the great rebellion in the United States of 1861. This was 
not an insurrection of professed citizens for a redress of grievances 
against a government whose general authority they acknowledged, 
nor an insurrection or civil war for the purpose of changing the 
government or dynasty of an ackno^wledged common country. It was 
an attempt of a majority of the people in one section of the country 
to organise themselves into a distinct and separate sovereignty; in 
other words, an attempt by an act of revolution to set up within the 
previous acknowledged limits of a previously acknowledged common 
nationality, and of a government acknowledged to be legitimate, a 
distinct and independent nationality. As a question of law, the nation 
could not but regard this as rebellion and treason. It was a political 
question whether it should be acquiesced in, and the independence 
of the rebels recognised, or be suppressed by force." 

He then refers to his previous note at p. 82, under the head of 
'^ The United States a Supreme Grovernment," in which he 
sketches an outline of the principles on which the American 
constitution is based, and he deduces therefrom that the con- 
stitution and laws of the United States are the supreme laws of 
the land, anything in the constitution and the law of any State 
to the contrary, notwithstanding. Therefore, the ordinances of 
the Seceding States were treated as void. Each citizen was 
held to his direct allegiance to the republic, a breach of which 
was treason, for which no action of his state, in whatever form 
conceived, would furnish any justification. This disposes of 
the question whether any state could or can withdraw from 
the Union. Mr. Dana may look at the national obligation 
from a Northern point of view, but he is supported by the 
authority of Mr. Justice Story, who thus answers the ques- 
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tion— ^* Whether the constitution is to be considered as a treaty 
between independent staters, or a federal or social compact, or 
both f '^ If/* he says, " it is a treaty or compact only, then any 
state might withdraw from the confederation at pleasure, and 
dissolve the connexion, and thus the government of the Union 
would be reduced to a mere confederation during pleasure."* 
-Aiter meeting the doctrines of Locke, Paley, and Burke, that 
** all civil government is founded upon consent," by the reply 
that many persons in a state have not consented and some cannot 
consent, but, notwithstanding, a determination has been arrived 
at, he adds : " The decision of qualified voters through their 
representatives having been expressed,^the constitution passed 
from the nature of a compact into that of a law — it becomes a 
fundamental law of absolute paramount obligation not to be 
dissolved (in the words of Burke), except under the pressure of 
supreme and inevitable necessity, and by the deliberate choice 
and determination of the same powers that enacted it/f The 
language of the constitution itself declares it to be the 
** supreme law of the land." That, however, the Seceding 
States w€re not satisfied with this reasoning, their conduct 
shews ; secede they would ; they organized a central govern- 
ment of their own; they assumed a national character under 
the name of the Confederate States of America ; they elected 
a president, and framed a constitution of their own, and at 
length declared war against those states which insisted on the 
inviolability of the Union. 

The organ of each party maintained its own views. Mr. 
Jefferson Davis, when inaugurated as President of the South, 
declared — 

** That it was the right of the people to alter and abolish their 
governments whenever they became destructive to the ends of 
justice for which they were established. That the compact of the 
Union, from which they had withdrawn, had failed to carry out its 
purpose ; that the states composing that confederacy declared that, so 
far as they were concerned, the government created by that compact 

* Story's Com., s. 328. f Story's Com., ss. 338, 372. 
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should cease to exist. That in this they merely asserted the right 
declaration of independence of 1776, defined to be inalienable/' 
A fortnight only elapsed b.efore Mr. Abraham Lincoln, in 
his inaugural address upon his election as President of the 
United States, as firmly asserted the opposite doctrine : — 

"I hold," he says, " that in the contemplation of universal law and 
of the constitution, the union of these states is perpetual. Perpetuity 
is implied, if not expressed, in the fundamental law of all national 
governments. If the United States be not a compact proper, but an 
association of states in the nature of a contract merely, can it as a 
contract be peaceably unmade by less than all the parties to it ? '' 

This is a more sound argument than the previous proposition. 
Each party, as we know, adhered to its own view of the 
matter, and a deadly war followed, ending at last in the com- 
plete -submission of the Seceding States, which are, notwith- 
standing, debarred the complete rights and privileges of 
citizens of the re-established Union. Treason never prospers 
unless successful. Ecbels they were, and although they have 
laid down their arms (under compulsion it is true), and have 
joined in amending the Federal constitution so as to abolish 
slavery, which was one of their most cherished institutions, 
and although they have declared null and void all their 
ordinances relating to secession, and have, in short, returned 
to their allegiance, they are still held in the light of aliens, or, 
as some assert, of conquered states, and therefore denied the 
right or privilege of being represented, or voting for represen- 
tatives in congress. 

It was evident that if neutrals could not regard the Confede- 
rate States otherwise than as rebels, the blockade of their ports 
would not be binding; it was, therefore, the policy of the 
Northern States to constitute them belligerents with regard to 
other states, but rebels with regard to themselves. In order 
to clothe them with this twofold character, Mr. Dana says : — 

" Their (that is, the Seceding States) status was that of citizens owing 
allegiance, guilty of treason, and their acts of violence were crimes. 
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The political department of the government, not contradicting the 
legal result^ treated them as belligerents in fact — ^not as belligerents 
dejure — by a policy revocable at any time. So any region of country 
of which the rebels had an adequate military possession was treated 
for the time as de facto enemy's territory, without disparagement of 
its constitutional status^ or that of its inhabitants." 

It will be seen that a very subtle distinction is attempted 
here. To the citizens of the Seceding Staties are ascribed two 
status with regard to the parent states — one legal and the 
other political — in the eye of the law they were rebels, but in 
the eye of the government they were belligerents. Here we 
must leave this question to pass on to its consequences as it 
has affected ourselves. The Seceding States, within whose 
territory on its borders was situate Fort Sumter, demanded 
the surrender of that fortress from the national troops who held 
it, and on their refusal, it was bombarded. The President of 
the United States took immediate action by calling out the 
militia, and declared his intention of enforcing national autho- 
rity. The Seceding States then, through their President, whom 
they had elected, declared war, and issued letters of marque. 
The President of the United States then issued a proclamation 
of blockade of all the ports in possession of the Seceding States, 
which was notified to Great Britain, amongst other nations. 
This was on the 17th of April, 1861. On the 13th of May 
following, the Queen of Great Britain, in council, issued a 
proclamation, commanding all her subjects to observe a strict 
neutrality in the war that had broken out in America. It com- 
menced by stating, " Whereas hostilities have commenced be- 
tween the government of the United States of America and 
certain states styling themselves the Confederate States of 
America," it prohibited all British subjects from enlisting, 
either at sea or on land, in the service of either side, from 
supplying munitions of war, from equipping vessels for pri- 
vateering purposes, from engaging in any transport service, and 
from any other act calculated to afford assistance to either 
party. The Emperor of the French also about the same time put 
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forth a similar proclamation. Here a recognition of belligerent 
lights was conceded to the Confederate States, which has given 
much offence to the United States, and is described in the lan- 
guage of Mr. Adams (the American Minister) by Mr. Dana,* as 
imprecedented and precipitate ; but later in his work,t in giving 
the sununary of the correspondence between the two govern- 
ments, it is described as a precepitate and unwarranted re- 
cognition of the belligerency of the rebel powers^ The curt 
reply of the British government was — 

'' That the recognition of belligerency was justifiable, and made 
necessary at the time it was done, and dictated bj a duty to the 
United States as well as to Great Britain, and that the United States 
gained by it the rights of blockade and search." 

As to the charge of precipitancy or undue haste in recog- 
nising the belligerency of the Confederate States against the 
British government, we would ask how long were we to be 
silent before we apprised our merchant vessels of the risk they 
would run by the acknowledged existence of the war? We 
did not clothe the Confederate States with the character of 
belligerents ; we only announced the fact that they were so, 
and warned our own subjects of the consequences that might 
result to them, and required them to observe a strict neutrality 
between the contending parties. The learned and weH- 
informed writer, who from time to time has ably reviewed the 
disputes between the United States and ourselves arising out 
of this war under the name of " Historicus," so forcibly illus- 
trates the justice and necessity of Great Britain's promptitude 
in acknowledging the belligerency of the Southern States, in 
his letter dated 19th April, 1861, that his words ought to be 
recorded here : — 

" By the proclamation of blockade the .United States became en- 
titled to search English merchant vessels on every part of the high 
seas, to divert them from their original destination, and confiscate 
their vessels and their cargoes. The proclamation of Mr. Davis had 

♦ Page 37 (n). t" Pag© 579 (n). 
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also issued letters of marque. Were vessels to be left in ignorance, 
whether an armed vessel, which overhauled and captured her, was 
regarded by his own government, as a pirate committing robbery^ 
or as a lawful belligerent, exercising the rights of war V* 

At the close of the war Mr. Adams^ the American Minister 
here, renewed his complaint against the British government, 
and demanded compensation for the losses American citizens 
had sustained from capture by the Confederate cruisers, which 
had been equipped in English ports. (It was stated by a 
member in a debate in the House of Commons that the ships 
which had succeeded in getting out of our ports had taken 
187 vessels, and had destroyed property exceeding in value 
£3,000,000.* This we think, however, mustbe an exaggeration.!) 
The American Minister offered to refer' the question to arbitra- 
tion, but the reply of the English Foreign Secretary, couched, 
as we think, in terms more of hauteur than prudence, was — 

" That it was inconsistent with the dignity and honour of the govern- 
ment to submit to arbitration claims of another government, the 
decision of which involved a question whether the advisers of the 
Crown had correctly interpreted the law, or the executive officers of 
the Crown had acted with diligence, good judgment, or faith." 

Here the matter rests for the present, f But the American 
feeling continually lights up the dormant embers, and a flame 
may any day burst forth, to extinguish or allay which will re- 
quire all the forbearance diplomatists can command. The late 
message of the President reviews the question, although in a 
moderate^ and conciliatory tone. We claim a set-ofl^ by reason 
of the illegal seizure of some of our merchant vessels for 
breaking a non-eflfective blockade and for alleged complicity 
with Confederate cruisers, and we complain of the enlistment 
by the Federal government of British subjects in this country. 
Whatever may be the result of an enquiry, the British govern- 

* Annual Eeg., 1866, p. 141. 

t It would make the average value of each ship and cargo more 
than £16,000. 

+ There now seems, however, a prospect of a settlement by arbitra- 
tion. 
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ment cannot justly be charged with a precipitate and unwar- 
ranted recognition of the Southern belligerency ; it is possible 
that our authorities might not have been sufficiently vigilant 
in preventing the egress from Liverpool of the " Alabama," but 
there was a circumstance productive of delay in stopping ber 
beyond human control^ and that we too readily treated her 
and other vessels as belligerent vessels^ by affording tbem 
opportunities for supplies as regularly commissioned ships, 
whereas they had never been into any Confederate port, but 
obtained their commissions from an agent of the confederacy in 
England, who was empowered to grant them. But it would 
have been impossible for them to get into their own ports, and 
the whole circumstances attending this war were so exceptional 
that we had no precedent to resort to, no precept or maxim of 
international law to guide us; our chief aim was to act with the 
strictest impartiality towards both sides, and in endeavouring 
to do so, we have offended both, as many have done before us. 
We cannot but contrast the spirit of Mr. Dana's assertion, that 
our recognition of the Southern belligerent rights was un- 
warranted, with the more just and impartial note on the recog- 
nition of belligerency in his earlier pages, written, probably 
before the havoc committed by the Confederate cruisers had 
attained its height. At page 34 (N. 15) he writes : — 

*^ The occasion for the accordance of belligerent rights arises when 
a civil conflict exists within a foreign state. The reason which' re- 
quires and can alone justify this step by the government of another 
country, is, that its own rights aud interests are so far affected as to 
require a definition of its own relations to the parties. Where a 
parent government is seeking to subdae an insurrection by municipal 
force, and the insurgents claim a political nationality and belligerent 
rights, which the parent government does not concede a recoguition, 
by a foreign state of full belligerent rights, if not justified by neces- 
sity, is a gratuitous demonstration of moral support to the rebellion, 
and of censure upon the parent government. But the situation of a 
foreign state with reference to the contest and the condition of affairs 
between the contending parties may be such as to justify this act. 
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It is important, therefore, to determine what state of affiurs and what 
relations of the foreign state justify the recognition." 

The case is here fairly stated, and the distinction is justly 
drawn between a voluntary and a compulsory recognition 
such as was forced upon us] by the blockade of the Southern 
ports by the Northern American marine. Further on Mr. 
Dana continues : — 

^' To decide whether the recognition was uncalled for and prema- 
ture, requires something more than a consideration of proximate acts, 
and the overt and formal acts of the contending parties. The foreign 
state is bound and entitled to consider the preceding history of the 
parties, the magnitude and completeness of the political and military 
organisation and preparation on each side, the probable extent of the 
conflict by sea and land, the extent and rapidity of its development^ 
and, above all, the probability that its own merchant vessels, naval 
officers, and consuls, may be precipitated into sudden and difficult 
complication abroad. The best that can be said, is, that the foreign 
state may protect itself by a seasonable decision, either upon a 
test case that arises, or by a general prospective decision, while, on 
the other hand, if it makes their recognition prematurely, it is liable 
to the suspicion of an unfriendly purpose to the parent state." 

He then asserts what appears to be sound in its conclu- 
sion : — 

<* The recognition of belligerent rights is not solely to the advan- 
tage of the insurgents. They gain the advantage of a recognised 
status, and the opportunity to employ commissioned cruisers, and to 
exert all the powers known to maritime warfare with the sanction of 
foreign nations, ♦ ♦ ♦ ♦ and, on the other hand, the parent 
government is relieved from responsibility for acts done in the insur- 
gent territory; its blockade of its own ports is respected, and it 
acquires a right to exert against neutral conunerce all the powers of 
a party to a maritime war." 

The Northern States, however, could not view the question 
in that light, they were so absorbed by the idea that the 
Southern States had revolted from their allegiance, that they 
must be rebels and pirates when hostilely engaged with the 
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goveroment^ that the right to treat them as enemies was out- 
Weighed by the desire to treat them as rebels. 

Mr. Dana complains of the inefficiency of our *^ Foreign 
Enlistment Act," as compared with the American *^ Neutrality 
Act," as shown in the case of the ^^ Alexandra." He has a 
very full note giving an account of the causes which led to the 
passing of their first Act by the United States as far back as 
1794. 

When the European war, consequent on the French revolu- 
tion, broke out, the contending parties resorted to American 
ports for the manning and equipping vessels to cruise against 
each other. Great Britain, as requiring the less need of this 
aid, complained to the United States of these breaches of neu* 
trality. It was necessary, in defining the course to be adopted, 
to distinguish the rights of a neutral to furnish munitions of 
war to a belligerent as a legitimate commercial transaction, 
subject to the risk of their seizure as contraband of war, from 
the right of the neutral to affotd the belligerent a direct aid, 
by permitting his, the neutral subjects, to openly take up arms 
in the conflict, or by allowing vessels to be fitted out and 
armed in the neutral ports for the purposes of the war on either 
side. This the United States did ; they declared the one per- 
missible, the other not, and acting in that spirit, they passed an 
Act " For the better preservation of neutrality; " prohibiting 
only direct personal armed assistance. The question was, after 
several years, reconsidered, and an* amended Act was passed in 
1817. The whole subject was codified (from which itis to be 
hoped we may take example) in 1818, and it remains an evi- 
dence of the desire of the United States to defend and render 
clear one of the complexities which surround international 
law. The example of America induced us, in the following 
year, to introduce into our statute book, a similar measure 
under the title of "An Act to Prevent the Enlistment or 
Engagement of His Majesty's subjects to serve in foreign 
service, and the fitting out or equipping in His Ma- 
jesty's dominions vessels for warlike purposes." This Act, 
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however, omitted two very important sections contained 
in the American Act, the 10th and 11th, of which complaint 
has been made against Great Britain, as showing thereby 
a laxity in not enforcing to the utmost her power to prevent 
the evil she professed to remedy. The 10th section of the 
American Act requires the owners or consignees of any armed 
vessels about to sail from any port of the United States, to give 
security that it shall not be employed in hostilities against any 
state with which the United States are at peace; the 11th 
authorises revenue officers to detain any vessel manifestly 
built for warlike purposes, whose cargo shall consist chiefly of 
munitions of war, when the circumstances render it probable 
that she is intended to be used in hostilities against any state 
with which the United States are at peace. It must be mani- 
fest that it would have been very injurious to our mercantile 
marine, and a very obnoxious proceeding had we adopted these 
provisoes. And when we look back to our legislative annals, 
we see the difficulty there was in passing the Foreign Enlist- 
ment Act, even as it stands. Sir J. Macintosh, whose name 
stands eminent, both as a statesman and a jurist, strenuously 
opposed it in the House of Commons, as did also Lord (then 
Mr.) Brougham, who emphatically declared that the Bill was 
not declaratory of one of the principles'of international law, as 
had been asserted by its promoters. The Bill was, however, 
after a strong opposition, carried, the numbef of votes being — 
199 to 129 in the Commons, and 100 to 47 in the House of 
Lords. We have thus enlarged on the American and English 
Acts, because we have been charged in some quarters* with 
purposely omitting the most stringent provisoes of the Ame- 
rican Act. It must be lamented that the enquiry as to the 
purpose of the builders of the "Alexandra" ended, as it did, in a 
technical point as to the jurisdiction of the Court of Error 
(the Court of Exchequer), since the merits of the case were 
not there entered into, the preliminary question of jurisdiction 

• North American Review, October, 1866. 
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haying to be first disposed of. In the House of Lords^ also, the 
ultimate court of appeal^ the case was advanced no further^ save 
that the appeal was dismissed by a majority of four to two 
dissentients. But although the result is unsatisfactory^ the 
British government cannot^ in justice^ be charged with bad 
faith; the case was necessarily subjected to legal forms of pro- 
cedure^ and submitted to judical tribunals^ actuated^ as may be 
universally said of them, with the strictest impartiality. The 
seizing of the steam rams at Liverpool, when sufficient evidence 
of their destination and purpose was produced, exonerates our 
government from the charge of negligence in endeavouring to 
prevent illegal aid being given to the Confederate States. 

As we write, we read that a Bill to repeal the neutrality 
law has been introduced into the American House of Be- 
presentatives ; it appears to have been favourably received 
by a section of that body. At present we can only con- 
jecture the purport of such a step. It may be caused by 
the allusion of the President in his Message, to the Fenian 
raids in Canada, and by his attempt to justify that agression 
on the parts of some American citizens who had joined it, on 
the ground that it was caused by a sympathy for Irish dis- 
ailbction, justly grounded on England's misgovernment of that 
island. " These circumstances," the President says, " must 
necessarily modify the opinion which we might otherwise have 
entertained in regard to an expedition expressly prohibited by 
our neutrality laws." 

The meaning of these words, if they have any, must be, 
that, if there is a suspicion that a state does not properly 
discharge its duties towards any integral portion of its 
own dominions, in that case, the subjects of any other state 
may assist the disaffected subjects by armed intervention to . 
obtain redress. On that principle, the subjects of any coun- 
try, if holding the opinion that the Southern States were 
justified in their late effort to secede from the Northern, might 
have aided them in so doing — the law of neutrality as to the 
Act, to use the language of President Lincoln, would have 
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been modified by the circumstances that it was an attempt 
to obtain redress for political grievances. If this be so^ of 
what value are neutrality municipal acts? 

The title " carrying hostile persons or papers/' necessarily 
leads to the consideration of the case of the " Trent." The 
facts of the case are so well known^ that it would be idle to 
repeat them here. Mr. Dana prefaces his introduction to that 
case by judiciously distinguishing hostile persons or papers 
from contraband of war. ** The rule is," he says, '* that the 
neutral shall not intervene to aid a belligerent in his military 
operations, or to ward off or relieve the pressure of war which 
the other belligerent is exercising upon him ;" but under this 
general rule, the " Trent," as carrying the Confederate emis- 
saries^ would have been liable to seizure, and their release 
could not have been claimed, for they would have been clothed 
with the character of contraband of war, which, in fact, Mr. 
Seward, as tlie organ of the United States government, at 
first pronounced them to be. Our author carefully reviews the 
decisions of our prize court, and also the conduct of different 
states bearing on the question. 

The Proclamation of the Queen at the commencement of 
the Crimean war, he cites, as concluding thus : ^^ It is impossible 
for Her Majesty to forego the exercise of her rights of seizing 
contraband of war, and of preventing neutrals from bearing 
the enemy's despatches." It may be assumed, from these ex- 
pressions, that the framers of that document considered carrying 
contraband of war, and carrying despatches between the 
enemy in the same light ; and had the Confederate emissaries, 
Messrs. Mason and Slidell, been engaged in such a transaction, 
they would have been taken in the violation of a recognised 
canon of international law ; but they were going from one 
neutral port to another, on board a neutral vessel, as passengers. 
In forcibly taking them from the " Trent," the captain of the 
** Jacinto" clearly exceeded his powers, even if they had 
been contraband of war ; he took the law into his own hands, 
instead of sending the "Trent" into port to be adjudicated 
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upon by a prize court. To this it has been answered, that it was 
the more lenient course to pursue. The " Trent" had mail- 
bags on board, and passengers anxious to reach their destina- 
tion. To have subjected her to a judicial inquiry would have 
put them to serious loss of time and inconvenience. But we 
doubt whether Captain Wilkes was actuated by any such 
motive ; he had caught two active Confederate agents, and he 
was determined at all hazards to hand them over to his govern- 
ment. In justifying his conduct, he has said, ^^he 'consulted 
authorities, but he could find none to advise him whether the 
term ' despatches' could be extended to persons so as to make 
them contraband of war, but he deemed they could, and acted 
accordingly." Mr. Seward, in repudiating the acts of Captain 
Wilkes, replied : 

'^ What has happened has been simply an inadvertence, consisting 
in a departure by a naval officer, free from any wrongfol motive, 
from a rule uncertainly established, and probably by the several 
parties concerned, either imperfectly understood, or altogether 
unknown." 

Mr. Dana concludes his note on the case with the remark : 
" This celebrated case can be considered as having settled but 
one principle, and that had substantially ceased to be a dis- 
puted question, viz., that a public ship, though of a nation 
at war, cannot take persons oi^t of a neutral vessel at sea, 
whatever may be the claim of her government on those per- 
sons," and he sums it up in these words, " Mr. Seward restores 
the persons on the ground that if a captain relinquishes his 
prize without necessity, he cannot take persons out of her as 
contraband cargo, a principle well established in the law of 
nations." This appears to us very like what is named begging 
the question* But he continues — " The ground on which the 
British government put their demand, that persons could not 
be taken out of a vessel by a belligerent, whatever the claim 
upon them, must be considered as settling that doctrine in 
favour of the historical American position, as there is now no 
nation to call it in question." A victory is here claimed for 
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America in defence of her refusal to deliver up British seamen 
out of their vessels, and for her resistance to the right of search. 
One satisfactory result, however, has flowed from this transac- 
tion: England was firm in her demand for redress, and 
America, when convinced of her error, immediately gave it. 

The first step the Northern States took upon the arrival 
of an actual state of warfare, was to blockade the whole 
Southern sea-board, that is, from the river Potomac, running 
from Washington into Chesapeake Bay, northwards, to the 
river Kio Grande in the Gulf of Mexico, an extent of more 
than 3,000 miles. This reminds us of our own notification of 
blockade in 1807, during our war with France, derisively and 
deservedly called, " The paper blockade," whereby we declared 
all ports between the Elbe and Brest in a state of blockade ; 
and of the first Napoleon's retaliation, by declaring that the 
whole United Kingdom of Great Britain was placed under 
the same corresponding ban, and which reflect little credit 
on the wisdom or temper of those in power in either country. 
Whether the American blockade was legally binding as being 
eflSiciently carried out or not, we have no means of ascertaining ; 
many vessels were condemned by the American prize courts, and 
we must, therefore, assume that, as far as they were individually 
affected, the blockade was held to be valid against them. Mr. 
Dana, in his note, p. 675, says, ^^The effectiveness of the blockade, 
wherever a case arose of a vessel captured or warned off*, was 
never disputed by the neutral powers. That, however, many 
vessels succeeded in evading the blockading force (if there at 
all) is proved beyond doubt; from January, 1863, to April, 
1864, of 590 attempts to run the blockade of Charleston 498 
were successful, and between the 1st of May and Ist of June, 
1864, no less than twenty-four vessels ran the blockade 
of Wilmington."* It has been said in reply to this that most 
of those vessels were coasters of little draught, which could 
work in shallow water, and thus run, from creek to creek, safe 

* Tmee Newspaper, 13th Jxdj, 1864. 
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from pursuit by heavier craft. This may in some measure 
account for the unusual (to give it no harsher name) resort to 
artificial means to choke the harbour of Charleston. Old ves- 
sels laden ^ith large masses of granite were purposely sunk in 
the channel, and it was expected that by the currents and shift- 
ing sand, the approach to Cfiarleston by sea would be [closed 
for several years, if not perpetually. In reply to a representa- 
tion of the British government, complaining of the destruction 
of the harbour, which even only as a place of refuge all 
nations were interested in preserving, the American govern- 
ment replied that the ships had been sunk in aid of the blockade, 
and not with a view to the destruction of the harbour. The 
French government did the same, and of course received the 
same answer. This was a novel process of blockade, and is a 
serious injury to neutral commerce if its effects remain. 
Blockade, legally speaking, it could not be ; for, when a war 
ceases, the blockading force is withdrawn and the port is open to 
the world. We do not hear of any attempts to remove these 
impediments, even if it were practicable to do so. It is to be 
hoped that the ocean has had, or will have, more charity thau 
those who violated her sanctity, and that the storms of the 
Atlantic have, as a paradox, frustrated the endeavour to add to 
the perils of the seaman. Mr. Dana has a long note on com- 
mercial blockade, but, either from accident or design, he does 
not allude to this subject. Apart from the considerations to 
which we have alluded, we cannot but commend Mr. Dana's 
work ; we cannot but acknowledge his learning, and respect 
his industry ; we could have wished there had been more 
originality contained in his pages. That, however, was 
perhaps not to be expected from one who tells us in his preface 
that his edition is confined to the text and notes of Wheaton 
and his own editorial notes. There are many questions affected^ 
or which ought to be affected, by international law, still 
remaining unsettled, and more are daily arising. How are these 
questions to be determined ? Treaties may do much, as showing 
the feelings and inclinations of different states, but treaties do 
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but bind the parties to them, and ofttimes have but a transitory 
effect. The treaty of Paris at the outbreak of the Crimean 
war was a great stride towards settling one uniform mode of 
action, and reconciling conflicting doctrines. It was, however, 
but a treaty ; the American nation was no party to it ; in fact 
abstained from joining in it, because it did not go the length 
of declaring neutral property at sea free from seizure ; and the 
American government, moreover, declared its reluctance to. 
relinquish privateering, which the treaty expressly abrogated. 
The great question, where are the rules or ^canons of interna- 
tional law to be found authoritatively enounced, remains un- 
answered. We may point to principles and precedents on which 
it is based, as contained in various treatises ; but where is the 
power which can, without cavil, apply those principles, or en- 
force obedience to them ? Prize courts are the only recog- 
nised authority, and they can only take cognizance of the 
subject matter submitted to them, viz., whether a vessel has 
been justly seized, and can be condemned as the ps^perty of her 
captors. The English government has just appointed a 
comnussion to enquire into and report on the la^vs affecting 
neutrality. Whether* this is in connection with the dispute 
arising out of the case of the ^^ Alabama," we are unable to say; 
but to us it appears that the demands of the United States 
and our own against them, should be decided on their own 
merits alone, and left to judicious arbitrators.* As to the' laws 
of neutrality generally, they ought to be determined without 
reference to any special case or circumstances, conjointly and 
with the concurrence of the chief maritime nations of the 
world. The English commission may pave the way for this. 
The many new and important questions evolved by the late 
contest in America must create a wide field for its labour. Let 
us, however, hope that they will be actuated by the same 

• It appears that steps have been taken in this direction : onr Minis- 
ter at Washington has been instructed to ascertain whether the Ameri- 
can government is prepared to accept the principle of arbitration upon 
the differences pending between the two countries which have arisen 
out of the late war. 
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spirit and the same desire as those who framed the declaration 
of llie Paris Congress in 1856 — a desire to lessen the strin- 
gency and severity of belligerent rights affecting neutrals. 
With belligerents we have comparatively, in general^ little 
sympathy ; they fight voluntarily to serve their own ends, be 
they what they may ; but the passive neutral is the unoffend- 
ing victim of their quarrels. 

The government commission contains the names of learned 
judges and eminent lawyers, as well civilians as others ; but it 
wants some minds more practically conversant with commercial 
matters, who can by their own experience show how far and 
in what direction our mercantile marine suffered during the 
late war. An important step has, we think, also been wisely 
taken by the Council of the Society for the Promotion of 
Social Science — the appointment of a committee to draw up an 
international code, which is to be the joint production of 
English and other jurists. The proposal originated with Mr. 
Dudley Field, the well-known codifier of American law, and an 
eminent French and Russian legist are also members of the com- 
mittee. Let us, then, hope that from the labours of these bodie;^ 
some uniform rule of action may eventually be established to 
solve many of the perplexities which still surround interna- 
tional law. 



Art. VIL— the LATE LORD JUSTICE OF AP- 
PEAL, THE RIGHT HONBLE. SIR JAMES LEWIS 
KNIGHT BRUCE, D.C.L., F.R.S., F.S.A. 

THE resignation of the late Lord Justice, Sir James Lewis 
Knight Bruce, shortly before the beginning of last Michael- 
mas Term, and only a few days before his death, closed a legal 
career of unusual brilliancy, extending over upwards of half 
a century. Twenty-five years have elapsed since he accepted 
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the office of Vice- Chancellor; fifteen years since he became 
one of the first Lords Justices appointed on the creation of 
the Court of Appeal. He leaves a reputation for intellectual 
ability of the highest order, for an innate love of justice and 
hatred of fraud, which made him the terror of dishonest suitors, 
and for a freedom from religious or political bias which dis- 
tinguishes him from many of his predecessors on the bench. 
" I believe,' ' says one who knew him well, in a letter to the 
writer of the sketch, " that in every act of his professional 
life, his whole aim was to assist the right, and to expose and 
remedy that which was eviL" 

The late Lord Justice was the third and youngest son — bom 
at Barnstaple, the 15th of February, 1791, of John Knight, 
Esq., of Fairlinch, Devonshire, by Margaret, a daughter, and 
eventually the heiress of William Bruce, Esq., of Llanblethian, 
Glamorganshire.* The earlier years of his childhood were 
spent at Llanblethian, where his parents resided until 1797, 
when they removed to Bath, and he was sent to the King 
Edward's Grammar School, in that city. 

The extraordinary powers of his mind must have attracted 
attention in the earliest days of his childhood ; for, according to 
an anecdote current in the family, which must be referred to this 
or the following year, a bet was made one evening at his 
father's table, that he would continue any passage in the his- 
torical plays of Shakespeare of which any person present would 
give him the first words ; the child was fetched from his bed, 
and the bet was won. 

Upon the death of his father, in 1799, he was removed to 

* His eldest brother, John Bruce Pryce, Esq., survives himj the 
second brother, William Bruce Ejiight, was Dean of Llandaff, and 
died in 1845. Some confusion has arisen from the changes in the 
names of the brothers; the eldest brother, John Bruce Knight, changed 
his name to Bruce, on taking possession of the Duf^ryn Aberdare 
Estates, in Glamorganshire, under the will of his uncle, the Eev. 
Thomas Bruce ; and in 1837, on succeeding to theDuffryn St. Nicholas 
Estates of Thomas Pryce, Esq., assumed the additional surname of 
Pryce ; the same day his youngest brother, the late Lord Justice, as- 
sumed the name of Bruce. The Eev. "William Bruce Knight was the 
ouly broiler who retained the family name. 

u2 
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the King's School^ Sherborne^ Dorsetshire^ wherei he probably 
imbibed that love of classical literature which he retained 
throughout his life. He left Sherborne in 1805, and spent 
the next two years in studying under Mr. Boy, a mathematical 
tutor. 

In 1807, at the age of 16, he began his studies for the pro- 
fession he afterwards adopted, by being articled, under the 
advice of Mr. Sheldon (a conveyancer in considerable practice, 
and a friend of the family), to Mr. Bigoe Charles Williams, the 
well-known solicitor, in Lincoln's Inn Fields, the founder of the 
present firm of Walters, Young, and Walters. His only sur- 
viving contemporary in the office speaks with admiration of the 
industry, the accuteness of intellect, and the genial wit for 
which he afterwards became so famous ; a tradition records his 
reciting chapters of Blackstone by heart. 

Immediately after the expiration of his articles, in 1812, he 
was (the 21st of July) admitted a student of Lincoln's Inn; and 
until 1815, when he began to practise as a conveyancer below 
the bar, he read in the chambers, first of Mr. John Skynner^ 
a conveyancer, and afterwards of Mr. William Phillimore,* a 
Chancery barrister. 

In Michaelmas Term, 1817, he was called to the bar. For a 
short time he went the Welsh Circuit, and in the first cause he 
pleaded, at Cardiff, attracted the favourable notice of the 
judge, who prophesied to a friend, who is our authority for 
the anecdote, that Mr. Knight — as he was then called — would 
rise to great eminence. But he was soon compelled to abandon 
the Common Law bar, by the increase of his practice in the 
Court of Chancery, where his singular ability, and the legal 
knowledge he had acquired during ten years spent in prelimi- 
nary study, were rapidly raising him to a conspicuous position. 

After practising behind the bar for twelve years, he became 
a King's Counsel in Michaelmas Term, 1829 ; and on the 6th of 

♦ When Mr. Knight was asked, shortly after being made K.C., to 
advise in consultation with Mr. Phillimore, he insisted upon the con* 
Bultation being held at Mr. Phillimore's chambers, in order that his old 
piaster should not be obliged to come to him. 
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liTovember was invited to the bench, or became a bencher, of 
Lincohi's Inn. He then selected the Court of the Vice- 
Chancellor of England, Sir Lancelot Shadwell, where his 
vigorous intellect was trained to the highest pitch by constant 
and almost daily contests with Mr. Sugden — now Lord St. 
Leonards, with whom he for a long time disputed, but from 
whom he never succeeded in wresting *^ the lead " of the court 
Mr. Sugden's appointment to the office of Lo^rd Chancellor of 
Ireland in' 1834 left him an undisputed supremacy, which he 
maintained against such rivals as Mr. Fepys, Mr. Preston, 
and, though last, not least, Mr. Jacob. 

In court he was distinguished by a pure and classical style, 
by the copiousness of his language and the terseness of his 
expressions, by the clearness of his arguments, by his readi- 
ness in reply, by a never-failing stream of humour, and by a 
fearlessness in the discharge of his duty, which enabled him to 
confront and even to control the impetuous and overbearing 
temper of Sir John Leach. But that which was most peculiar 
to him at the bar, was his marvellous rapidity in making him- 
self master of the facts of a case, and his equally surprising 
memory in retaining what he had once mastered. Sis memory 
was so retentive, that he constantly argued cases on appeal, 
iavolving complicated dates and figures merely upon his recol-^ 
lection of the facts, as mastered by liim on the original hearing, 
and is said to have done so even after an interval of two years. 
Later in his career, in Hilton v. Lord Granville (Cr. and Ph., 
284), a case of which Lord Cottenham said, in ^ giving 
judgment : — " This, is one of the most difficult questions as to 
the application of the jurisdiction of this Court that I have 
known." He opened the case on appeal two hours after re- 
ceiving his brief with as thorough knowledge of the facts as 
any counsel present, although he had not been engaged in it 
in the court below. ^ * , 

The rule he adopted of never keeping ordinary cases for hie 
opinion more than twenty-four hours in his chambers, is worth 
recording. 
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Of the celebrated causes in which he was counsel, the 
following are best known to both our professional and non- 
professional readers : — 

« Small V. Attwood (1 Younge, Exch. in Eq., 407, on appeal, 6 
CI. and Fin. 232), a suit instituted by the plaintiffs, who were 
directors of the British Iron Company, to set aside a contract for 
the purchase of a mineral estate in Staffordshire. The argument 
lasted twenty days ; Mr. Knight spoke for seven days^ and Sir E. 
Sugden, who led on the opposite side, for ten days. After a year's 
consideration, Lord Lyndhurst, by a surprising effort of memory, 
deliyered the judgment, which extends over more than fifty pages, 
without referring to his notes." 

" The Skinners Company v. The Irish Society, 1 Myl. and C, 632, 
a suit raising the question whether the property given up by the 
Crown at the time of the settlement in the north of Ireland, when 
the towns of Londonderry and Coleraine was established, to the 
City of London, or to the Irish Society, or to the Skinners Company, 
who all claimed it, was or was not given for public purposes or 
upon public * trusts, independent of the private benefit of the 
companies." 

Being a Conservatiye in politics — he had been returned to 
parliament in 1831 — he was one of the counsel heard at the 
bar of the House of Lords in 1835, on behalf of the Municipal 
Corporations against the Corporation Reform Act, and sub*- 
sequently, in 1841, on behalf of the Deans and Chapters against 
the Ecclesiastical Duties and Revenues Bill. The successful 
result of the irrresistible arguments he addressed to the House 
against the second of these Bills — not^ the less irresistible 
because they coincided with the private interests of many of 
the members — is immortalised in one of H. B.'s caricatures. 

Since the period between 1835 and 1841 comprised the last 
years that the whole business of the Court of Chancery, which 
had been gradually accumulating and falling into arrear, was 
transacted by the Lord Chancellor, the Master of the Rolls, 
and only one Vice-Chancellor, and was, therefore, virtually 
divided between the two subordinate courts, the share of a 
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leading counsel was inevitably enormous, and the professional 
income of Mr. Knight Bruce during these years was probably 
unequalled, and certainly not surpassed. It is said to have 
exceeded £18,000 a year. 

In 1831 he had entered parliament as member for Bishpp's 
Castle, a close borough under the control of Lord Powis, 
shortly afterwards disfranchised by the Reform Bill. He had, 
however, little inclination for political life; the late hours 
interfered with his professional duties and tried a constitution 
which had never been very robust."* In 1837, — the year in 
which he assumed the additional surname of Bruce by Royal 
license, — he closed his parliamentary career by an unsuccessful 
struggle for the representation of the borough of Cambridge. 

Upon the abolition of the Court of Exchequer in Equity in 

1841, and the transfer of its jurisdiction to the Court of Chan- 
cery, Mr. Knight Bruce was selected by Sir Robert Peel to be 
one of the additional Vice-Chancellors, appointed under the 
Act 5 Vic, cap. 5, Sir James Wigram being the other, 
and was subsequently knighted. On the 15th of January^ 

1842, he was sworn of the Privy Council, and became, by 
virtue of the acts constituting his office, a member of the 
Judicial Committee of the Privy Council, and of the Final Court 
of Appeal from the Courts of India and the Colonies, and from 
the Ecclesiastical and Admiralty jurisdictions of this country. 

In Michaelmas Term, 1842, he accepted the office of Chief 
Judge in Bankruptcy, in addition to his duties as Vice- 
Chancellor ; and, upon the abolition of the Court of Review in 
1847, was entrusted by the Lord Chancellor with the exercise 
of its jurisdiction, which had also been transferred to the Court 
of Chancery. 

♦ In 1838 or 1839 Mr. Knight Bruce, walking into London from his 
house near Ealing, with Mr. J. C. Eussell, Q.O., stopped one day at 
the Tyburn Turnpike, and said to him, "This walk reminds me of my 
first years at the bar, when I used to walk to my chambers every, 
morning, because my health was so delicate that I did not know how 
soon the sixpence I saved by walking might be of use to my family. 
I have often wished I were Fauntleroy while he was rolling by me in 
his carriage." 
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In the following year, being treasurer of Lincoln's Inn, he 
laid the foundation-stone of the new hall on the 20th of April. 

In 1850 his capacity for work was severely tested by the illness 
of the other two Vice^-Chancellors, during the busiest part of 
the legal year; Sir James Wigram was prevented from sitting 
after the 8th of May, and Sir Lancelot Shadwell, after the 8th 
of June; from these dates .until the long vacation the business 
attached to their respective courts was transferred to that of 
Sir J. L. Ejoight Bruce, who despatched the whole to the equal 
satisfaction of the profession and the suitors. The knowledge 
and ability with which it was disposed of, and his unvarying and 
unwearied attention were acknowledged in an address, delivered 
on behalf of the bar by the Attorney-General (Sir John Romilly, 
the present Master of the Rolls) before the Court rose for the 
vacation. 

By the death of Sir Lancelot Shadwell in the following 
October, Sir J. L. Knight Bruce became the senior Vice- 
OhanceUor, and in October, 1851 — Earl Eussell was then Prime 
Minister — ^upon the creation of the Court of Appeal in Chancery, 
was appointed one of the Lords Justices, with Lord Cranworth 
for his colleague. In the following year, 1852, in which the 
*^ Chancery Reform Act " was passed, to " amend the practice 
and course of proceeding in the High Court of Chancery," Lord 
Cranworth became Lord Chancellor, and was succeeded by the 
present Lord Justice, then Vice-Chancellor, Sir George Turner, 
with whom the late Lord Justice 'continued to sit until his 
resignation. 

When he was first appointed Vice-ChanceUor, being fresh 
from a long experience of the deficiencies of the then existing 
system, he proceeded, with a thorough knowledge of the 
principles of equity, acquired during his extensive practice, to 
mould the procedure of the Court in an unprecedented manner. 
The result was that judgments in which he anticipated reforms 
that were subsequently introduced, were occasionally over- 
ruled. Thus, in the well-known case of Watts r. Hyde, 
2 Coll. 368 (overruled, 2 Ph. 406, by Lord Cottenham, whose 
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decisions were sometimes suspected of being unconsciously in- 
fituenced by his regard for Lord Langdale^ and his antipathy 
to the " short cuts," as he termed the improvements attempted 
to be introduced by Sir J. Knight Bruce), he allowed the 
plaintiff to amend the Bill at the hearing to meet a new issue 
raised by the defendant's answer, a course permitted under the 
present practice upon payment of costs ; while, in the same 
spirit, he constantly settled drafts himself in Court, to avoid 
putting the suitor to the expense of a reference to the Master. 
This well-known determination, persisted in from the be- 
ginning of his career, never to allow any technical rule to 
interfere with the substantial justice of the case, produced 
a course of practice and pleading in his Court which opened the 
way for, and afterwards greatly facilitated the working of the 
Chancery Reform Act. 

The judgments he delivered during this period upon ques- 
tions of law, are as exhaustive as the old school of Equity 
pleading in which he was educated, and are celebrated for their 
profound learning and research as well as for a daring appli- 
cation and development of the principles of equity. For, not- 
withstanding the anxious desire they display to do justice to 
suitors, even at the risk of bending the law to meet the facts — 
an inclination which was as notorious as Lord Cottenham's to 
bend the facts to meet the law — the soundness of the decisions 
has rarely been questioned ; even those most open to remark, 
such as Reynolds v. Whelan, 16 L. J,, Ch, 434.; Attorney- 
General V. Seveme, 1 Coll. 313; and Prince Albeit r. Strange, 
2 De Gex and Sm. 652 (affirmed on appeal, 1 Mac. and 
G. 25), haVe been followed, and are now law. We may 
refer to his judgments in such cases as Lord Clarendon v. 
Barham, 1 Y. and C. 688, on exoneration; Davenport v. 
Bishopp, 2 Y. and C. 451 (affirmed on appeal 1 Ph. 700), on 
collateral limitations in marriage settlements; Baggett r. Meux, 
1 Coll. 138 (affirmed on appeal, 1 Ph. 627), on clauses in 
restraint of alienation of real estate,, by a feme coverte; 
Tombs V. Roch, 2 Coll. 490, on Marshalling; Walter v. Selfe, 
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4 De Gex and Sm. 315^ upon the jurisdiction of the Court 
to grant injunctions in cases of nuisance; and to the judg- 
ments he delivered during the earlier years of his tenure 
of the office of Lord Justice; e. g,j Kekewich v. Mannings 
1 De Gex M. and G., 176, on Voluntary Trusts — ^for evi- 
dence, if any is required, of his title to high rank among 
Chancery judges. But the habit which grew upon him in later 
years, of giving judgment upon the cases before him with a 
few short introductory remarks, detracts from the value with-^ 
out diminishing the authority of the more recent decisions* 

His familiarity with the civil law, and his extensive ac- 
quaintance with foreign systems of jurisprudence were all, 
more or less useful to him in the Court of Chancery, but were 
especially valuable in the Judicial Committee of the Privy 
Council, " of which," says H. in a letter addressed to the Timesy 
** he was one of the most assiduous and influential members. 
It was there that he brought to bear his vast and curious read- 
ing, his classical predilection for the test of the Digest and its 
Boman-Dutch Commentators, his acurate knowledge of the 
legal language, codes, and literature of France, and his en- 
larged views of general jurisprudence." 

As a judge, the late Sir J. L. Knight Bruce was remarkable 
for his rapidity of apprehension, his accuracy of ^memory as 
regards both law and fact, and his determination to break 
down every barrier ol Jorm in order to arrive at the substance. 
The latter was perhaps his distinguishing characteristic ; he swept 
away the " string and brown paper," or " the buckram," as he 
, sometimes characterised merely formal objections in a manner 
which has been not a little useful in guiding Chancery Reform, 
and has brought us much nearer than we ever before had been 
to the true course of procedure — ^that which will render it im- 
possible for a man to lose his property by the blunder of a 
pleader or the carelessness of an attorney. • 

His judgments are all remarkable for the care and atten- 
tion bestowed upon their composition, for the judicious selec- 
tion of words, the measured and even rhythmical flow of the 
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sentences, and the rare combination of felicity of thought with 
felicity of expression, which always distinguished him at the bar. 
The case we have already mentioned — Prince Albert v. 
Strange, and Beynell v. Sprye, 1 De Gex, M. and G. 660, illus- 
trate in a conspicuous manner his happy method of treating dry 
legal points ; while Barrow v. Barrow, 5 De Gex M. and G. 782, 
Thomas v. Roberts (the Agapemone case), and other well-known 
cases which have lately been quoted, display his unrivalled 
power of satirical description. To these we may add his judg- 
ment in Denne v. Light, 8 De G. M. and G. 774, a frivolous 
suit instituted to compel the fulfilment of a contract to pur- 
chase an acre and a quarter of land in the middle of an open 
field for £100, which will well repay the trouble of perusal. 
After a humourous description of the legal and other incidents 
of the sale, and comments on the enormous expenses incurred 
on both sides, he reversed the judgment of the Court below, 
by dismissing the bill with £40 costs, and summed up the result 
as follows : — 

*' Thus, while the vendor will have bought her own property at 
more, I suppose, than its value, the purchaser will have paid at least 
half the amount of his purchase-money with nothing, as the phrase 
is, to show for it; and thus we have another reproduction of the 
apologue, so great a favourite with the numerous enemies of the race 
of lawyers which, in, as I think, one of the best versions, ends with— 

Bea sottises d*autrui nous vivons au palais — 
Messieurs — Vhuiire etait bonne — ddieUf vivez en paix.** 

In Lowe v. Thomas, 5 De Gex M. and G. 317, where the 
legatees to whom a testatrix had left all her " money,*' claimed 
the stock standing in her name, the late Lord Justice, 
after remarking that there was a total absence of 
context to show that the testatrix employed the word 
^* money," otherwise than in its correct and proper sense, 
which is not property generally, but a particular species of 
property, continued his judgment in the following words : — 

*' That species no more includes annuities than houses or furniture. 
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An annaitj is not, though its fruit is, money ; nor where a man 
gives his wool or his apples, are we to presume that he means to 
giye his sheep or his orchard. That this ladj herself, if she could 
be appealed to, would not OTer<prule the judgment which I am now 
giving, I am not dear ; but the numerous class of persons who, in 
wills and otherwise, speak as if the office of language were to con- 
ceal their thoughts, haye no nght to complain of being taken to 
mean what their language expresses." 

We will conclude our extracts from his judgments with 
Reynolds v. Whelan, 16 L. J., Ch. 434, which we insert at some 
length, because it is not reported in the regular reports, and 
is a characteristic specimen of his style. A legacy bequeathed 
by the testator to William Reynolds, ** one of my farming 
men,'* had been paid by the executors to William Reynolds, 
a general farm-servant living in the testator's house, but was 
claimed by another William Reynolds, the plaintiff, who had 
been a mere labourer employed on the farm. The late Lord 
J.ustice, then Vice-Chancellor, gave judgment as follows : — 

^' The testator, a Northamptonshire gentleman, who was, I think, 
a bachelor, or a widower, without family, seems to have been one of 
those persons of unostentatious habits, who prefer the realities to the 
fancies of life. He farmed 200 to 300 acres of land or more, wholly 
or partly his own. He employed upon his farm eight or nine farm- 
ing men, if not more, of whom Ainge mentioned in his will as one of 
his farming men, was his overseer, or a kind of bailiff, under a less 
high name. Mr. Luck's domestic establishment seems to have been 
frugal and rustic. He had only two female servants, one of them a 
kind of housekeeper. He seems not to have had a man or boy in 
his service or employment, except mere farm labourers, subject to 
the question, whether that description belongs to the person who has 
received the legacy or Ainge. This William Reynolds, who has 
received the legacy, was the only male person besides the testator 
who lived in the house. He seems to have been one of that very 
useful order of men, well known to some of our old dramatists, who, 
according to the custom which perhaps more frequently formerly 
than at present prevailed as well here as everywhere else, in farming 
as in other households, turned their hands to anything ; which cUss, 
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however, especially since the practice of the division of labour, is fast 
disappearing. He was in some sense a household servant, certainly. 
I do not collect that he waited) at table ; but he whetted the knives, 
and cleaned the boots and 9hoe8. I do not saj or infer that he 
attended the dressing-room, if any, of Mr. Luck. Whether in respect 
of him the testator was a direct contributor to the revenue, or made 
himself so, does not appear ; but I must l^elieve (always speaking 
from that portion of the iuformation concerniug his manner 
of life which the materials before me afford) that if he had 
been taxed with, I do not say taxed for, having a coachman, groom, 
gardener, footman, valet, or butler, he would have denied the charge ; 
and yet that it would have been incorrect or improper for him to have 
described, * Old Will,' as, or that he was not in the habit of calling 
him, or that he might not honestly have called him his groom, his 
gardener, his footman, his butler, his coachman, or his valet, I am far 
from sure; since, in the exercise of the functions belonging to a 
majority at least, if not every one, of such various departments of 
service, with their very diversified names, this manifold serving-man 
seems to have passed his time, so far as he was not employed in other 
ministrations, which in a minor degree were at least perfectly ample ; 
for in the morning he milked the cows ; he also milked the cows in 
the evening ; he attended to them and the calves; he waited on the 
pigs, and in addition to all this, lent a hand occasionally in the rick- 
yard, or otherwise upon the farm. If, then, he was a coachman, 
groom, and gardener, if he was valet, footman, and butler, why may 
he not also have been a farming man ? To what other part of that 
description can the care of cows, calves, or pigs be treated as belong- 
ing — to say nothing of the rick-yard or occasional work, otherwise on 
the farm-yard. He boarded and generally lodged, it is true, in the 
testator's house ; but that does not prove him not to be a ' farming 
man.' His wages were weekly wages, and most certainly during a 
considerable part of his life he was a farm labourer or a farm ser- 
vant. Upon the whole of the evidence legitimately capable of being 
regarded upon the question, I am of opinion that the William 
Reynolds, who is not the plaintiff, was a person whom, at the time of 
the will being made, it was not improper or incorrect to designate or 
describe as one of the testators 'farming men.' He was, in my 
opinion, a ^ farming man,' and something, or rather in some things,. 
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more, but still a * fanning man/ I dismiss the bill/ therefore, 
although without costs, for I do not consider the case altogether free 
from difficulty." 

Although he was always ready to rebuke pretension, his 
humourous sarcasm was never exercised against the unoffending* 
To a barrister who began by saying the case was not arguable by 
the other side, he said, satirically, ** Then I suppose that we 
shall be impeached if we decide against you/' To another, who 
asserted very decidedly some bad law, he replied by enquiring 
successively of each leading counsel in Court, whether he was 
aware of the doctrine, as it was new to him. 
' Of his ready wit, numerous anecdotes have been related ; 
the following have, however, not appeared in any of the recent 
memoirs : To a solicitor, who appealed from the decision of 
the taxing-master disallowing the whole costs of an action of 
replevin, and attempted to excuse himself by stating that the 
action had been brought under the advice of Mr. Stuart, the 
present Vice-Ohancellor, the late Lord Justice, who was then 
Vice- Chancellor, said, "That opinion must, I presume, have 
been given while the counsel was walking from Westminster . 
Hall to Lincoln's Inn ; opinions given without a fee, and pro- 
verbially worth no more than is paid for them." In Brandling 
V. Plummer, 8 De Gex M. & G., 747, the validity of the 
docket of a judgment under the old law being questioned 
upon technical grounds arising from an omission of the officers 
of the Court in their mode of entering it, the Lord Justice ex- 
claimed, in the course of the argument, '^ If this sad question 
had arisen in a case in a court of justice in Japan, we43houId 
have laughed at them." The technical objection, however, 
prevailed, though against his opinion. Again, when a well- 
known member of the Chancery bar, a double first-class man 
at Oxford, in the course of a long and dry argument, quoted 
the legal maxim — " expre^sio unius est exclimo alteriusy^ pro- 
nouncing the i in unius short instead of long, it roused the 
Lord Justice from a half slumber, into which he had been lulled 
by the speech, and he at onee exclaimed, *^ uniu^y Mr. , 
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uniuaf we always pronounced it uniu$ at school." "O yes, 

yes, my Lord," replied Mr. ; " but some of the poets use 

it short for the sake of the metre." " You forget, Mr. ,", 

rejoined the Lord Justice, " that we are prosing here.'' 

His habit of sending down to his brother judges, or to the 
counsel present, any anecdote or quotation that occurred to him 
during argument, shows how completely he was master of his 
work, and that his mind was wholly disembarassed of anxiety 
in the discharge of his duty. In Plomer v, MacDonough not 
reported on the hearing, but well known as the " Chicken- 
hazard case," — while the facts, afterwards summed up by the 
Lord Justice in his judgment in the following Vrords, "It 
appears that the plaintiff, who was a young man under age, 
of considerable expectations, was invited, quite by accident, of 
course, to join a Christmas party, and was equally by accident, 
of course, invited by one of that party to join a game of 
chicken-hazard," — were being stated by counsel, who described 
the plaintiff as a young man of great spirit, the Lord Justice 
sent down the following line : — 

'* Non sine JDU ammo8U9 vnfans" 

In another case, inhere a question was raised about some very 
dishonest conduct, he sent the counsel, when he had finished 
his argument, these lines : — 

When wishes, only weak, the heart surprise, 
God, in his mercy, the fond hope denies ; 
But when our wishes are both base and weak, 
God, in his justice, grants us what we seek." 

On another occasion he sent the following epigram to one of 
the judges, with an admirable French translation by one of the 
registrars of the Court, which we insert on account of its 
intrinsic merit: — 

** The curate's eyes our ladies praise: — 
I never see their light divine : 
He always shuts them when he prays, 
And, when he preaches, closes mine." 
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" Au temple jamais je ne vote 

Be noire FoBteur lee heaux yetus, 
Savez V0U8 pourquoi ? 

Je V0U8 Is dirai de mon mieux : 
Enpriani U leeferme; alors, 
Je n'en voie rien, — cela va sane dire, — 
En prechantf noire honvme vrCendort ; — 
CPest encore pvre.'* 

His deep sense of the dignity of the jijdicial office^ and his 
almost morbid dislike to the bare suspicion of a political or 
religious bias led him, upon being raised to the bench, to with- 
draw his name from the Carlton Club, and to conceive an 
aversion to, causes involving political or religious questions. 
His dislike to the latter was not diminished by being outvoted 
with the Bishop of London, in the great Gorham case. 

But if in his public capacity he was respected, in private he 
was beloved. Those who merely saw the imperturbable 
exterior he presented on the judgment-seat would hardly 
have suspected the warm and sympathising heart it covered. 
Neither wil) the world care to know all his goodness and 
worth. EGis charity was unbounded, and was never invoked 
in vain, when help was, required for any of the less fortunate 
members of the profession. 

The charm of his manner and conversation was not less 
felicitously than humourously marked by Theodore Hook, 
who, in one of his after-dinner improvisations at the piano^ 
greeted his entrance into the drawing-room with — ' 

" Here comes Knight, 
Who, with his glass, doth make a double day." 

The allusion is of course to the shortsightedness which com- 
pelled him to use glasses of extraordinary power. 

In 1834 he received the honorary degree of D.C.L. from the 
University of Oxford ; he was F.R.S. and F.S»A., and was a 
member of both the Athenasum and the Traveller's Clubs. 

He married the 20th of August, 1812, Eliia, the daughter 
of Thomas Newte, of Duvale, Devonshire, by whom he had 
several children. His eldest son, Horace Lewis, Kector of 
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Abbotsham^ Devonshire^ died in 1848^ leaving an only aon^ 
John Wyndham^ now of the 15th Hazzan. His second son, 
Lewis Bruce, survives hinu His youngest son, George 
Hamilton Wyndham, was in the 3rd Light Dragoons, and was 
killed in the Sikh war at the battle of Ferozeshah. Of his 
daughters, one married F. S. D. Tyssen, Esq. ; the other is the 
widow of John George Phillimore, Esq., Q.C., formerly M.P. 
for Leominster. 

The sudden death of Lady Bruce last April gave his consti- 
tution a shock from which he never rallied ; his sight, which 
had been failing for some months, gradually grew feeble ; but, 
although his eyes waxed dim, he remuned in full possession of 
his great faculties to the last. He died on the 7th of Novem- 
ber, 1866, and was buried by the side of his wife in the church- 
yard at Cheriton, near Folkestone, with the Greek Testament 
he had always used lying on his breast. 

The following eloquent tribute to his memory was paid by 
the Lord Justice, Sir George Turner : — 

^' It occurs to us that some tribute of respect ought to be paid by 
this Court to the memory of the late Lord Justice. He presided in this 
Court for a period of no less than fifteen years, with great advantage 
to the public^ and with perfect satisfaction to the bar. The acuteness of 
his intellect, his power of memory, his devotion to the business of the 
Court, and his anxious desire to do complete justice, will long be 
recollected by all of us. To those who enjoyed his private friendship 
it is well known that all these qualities were associated with a kind, 
feeling, and affectionate heart. I cannot overstate the exceeding 
kindness which he at all times displayed towards myself during the 
fourteen years in which we sat together in this Court. No angry 
word ever passed, nor, I believe, did an angry thought ever arise 
between us. We think it right, as a tribute to his memory, that this 
Court should not sit on Wednesday next, which, I understand, is the 
day fixed for his funeral." 

The Lords Justices' Court was accordingly closed on that 

*^' Alan 0. B&uge. 

vol. xxii. — no. xlit. x 
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abt. vni.— constitutional law in the 

LATIN KACES. 

(Euvres computes^ de P. Sossi. Cours de Droit Constitu- 
tionnely 2 vols, in %vo. Paris : Guillaumin^ 1866. 

TT^EW words are more Incessantly misapplied than that by 
•*- which we designate the political organisation or formation 
of a state. The notion of "Constitutionalism" (as the bar- 
barous phrase runs) is so yague^ and^ at the same time^ so 
general^ in the public mind of Europe5 that we in England 
have grown to confound in the one term "Constitutional 
Govemment " a mass of ideas without any necessary relation — 
nay 5 sometimes even antagonistic — to each other. When an 
ordinary Englishman speaks of constitutional policy or govern- 
ment, or law, he means such law, or government, or policy, as 
is compatible with the British Constitution. What we all of 
us mean by "Constitutionalism," is, in fact, representative 
institutions, such as we know of them embodied by Parliament 
and Crown — Kings, Lords and Commons — and that is w^hy 
we make such deplorable mistakes when we attempt to 
judge foreign countries whose talk runs high upon " parlia- 
ments" and ministerial responsibility, but where the ^ound- 
work for the most part totally fails on which a political 
edifice like ours can be by any possibility built up. We are aD 
at cross purposes, both the foreign politicians and ourselves; 
for while we find it hard to understand the very little they 
possess of our public gains, they hardly understand at all the 
mass of heterogeneous tradition of law and custom upon which 
our system of ** balances and checks" has founded itself, until 
the entire social body has become animated by the spirit of 
self-government. 

Curiously enough, the pure Teutonic stock whence we so 
largely descend (what German historians call the Ur Volk) has 
but very little desire for self-govemment^ and prefers being 
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governed — ^belng led. Between the German and the Gallo*' 
Roman, or Gallo-Celt, there is only this difference in the 
matter of political govemjnent — ^that, while the latter believes 
in a strongly concentrated unity of power (no matter whether 
in the hands of a despot king, or of a ^^ Comite de Saint 
Public,^ so it be one, and strong enough), the former is best 
pleased when the power is divided among many, split up into 
infinitessimal fractions, each governing after its own particular 
fashion. But in neither is the notion of the commonwealth 
committed to the common care a deep-rooted, or a definite 
one. So long as there is plenty of government to protect the 
individual and to guard and defend society, the German and 
the Frenchman are well satisfied ; and as for the dignity or 
independance of that grand nameless master, the public, they 
ignore them altogether, do not know that the public is a master, 
and only find it out now and then to their cost. Now, the 
Italian is, perhaps, after ourselves, the most opposed to over- 
government, the most inclined to let the afiairs of the 
community be governed and regulated by the conoimunity itself, 
and probably the same cause lies at the root of this similarity 
of character, namely, the great vai;iety of national origin. The 
Germanic and Hunnish element in the north, and the Greek 
and Norman element in the south, make of the Italian as com- 
posite a race as Dane, Saxon, and Norman have made of us, 
and with pretty much the same results. After the English- 
man, into whose inmost soul his Norman ancestors have in- 
stilled the passion for legal dispute, the Italian is the greatest 
lover of law upon earth. You will not find a century since the 
Crusades which does not boast of some illustrious Italian 
doctor of the law. These men* have always studied and 
taught the philosophy of law, the wise prudence of justice— 
jurisprudentia ; and nowhere, save in England and Italy, will 
you find the same amount of passionate life-lasting energy 
devoted to the subject of pure legislation. In France every 
village or hamlet produces a pleader^ an avocat, a man who 
means, by the sheer force of talk, to push himself into political 

X 2 
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activltyj no matter on what side, or with what particular 
public aim. They have learnt the science of attack and 
defence, and can make themselves feared : there lies the secret 
of so many eloquent failures in France, and of such a general 
distrust, such a vehement repudiation in public life of 
'* Les Avocats /" The real bent of a Frenchman is towards 
mathematics ; his genius is calculation, just as a Scotchman's 
is religious controversy, and a German's transcendental 
philosophy and metaphysics. But the inquisitive and patient 
Italian loves the immediate application of science to humanity, 
and therefore, above all other studies, loves chemistry and 
law. There, where a Frenchman calculates, an Italian com- 
bines, and instead of suppressing an obstacle when he meets it 
(as does the Graul), he examines it, finds it out, as a child does 
its plaything, and renders to himself an accurate account of it. 
Italy runs no risk of a revolution of '93, or a Robespierre. She 
may have again civil wars, and revolts, and massacres in hot 
blood; but the scaffold, as a governing medium, she wiU 
never see — it is not in her line. Italians are far too politi- 
cal for that. They do not substitute an idea in the place of 
a body, but deal with things as they find them^ and rather 
enjoy the having to wind their way out of a difficulty by 
compromise or combination. There is more satisfaction to 
them in this than in the mere suppression of the diffi- 
culty, cutting it short with an axe, or decreeing it away. 
But this pre-eminently fits the Italians for the exercise of con- 
stitutional government with its nice ponderation of forces, its 
delicate and various balances and checks, and its indispensable 
reverence for public opinion. 

The history of Italy teems with representative men, but 
amongst them all, whether ancient or modem, there never 
was a more thoroughly representative one than Count Rossi. 

Determined to obstinacy, moderate to the verge of indif- 
ference, veracious, not frank ; observant, active, ready for every 
personal sacrifice ; possessed of every capacity of endurance 
or privation ; of unlimited powers of memory and work, wedded 
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to great objects^ careless of men^ obeying to the utmost the 
requirements of the moment^ but tendings as it were^ latently 
towards a given future, Rossi's was an exclusively intellectual 
nature, and a legal mind. He could have owned no other 
country than Italy, though he acclimatized himself every- 
where, and was so absolutely an Italian that he answered as 
completely to the requirements of an Italian of the old Re- 
publics between the thirteenth and sixteenth centuries, as to 
the Italians of the present day, regenerated by long resistance 
to the foreign oppressor. 

Fellegrino Rossi was a native of Bologna, a Papal subject, 
therefore, and therein lay the great unity of his life, for, as 
the harsh, narrow rule of Gregory XVI. drove him forth to 
achieve renown in other countries, so, at the first prospect of 
a courageous and liberal Pope, Rossi gave up everything to 
attempt the greatest roconciliation of the age, the reconcilia- 
tion of freedom and the Catholic Church, and wittingly gave 
his life to the vain hope of restoring Rome to greatness. Perhaps 
Count Rossi was too absorbed by history to distinguish clearly 
the particular characteristics of the liberal tendencies of our 
time ; perhaps he failed to see that a merely historical and 
legal, solution of the dilemma would not suffice, and that 
other wants and aspirations were driving the new generations 
on. The manner of his death was worthy of ancient Rome, 
and the disdainful serenity of his last doomed hours brought 
out in strong relief that unassailable superiority to circum- 
stances \vhich is so marked a feature in the Italian of the higher 
intellectual order.* 

Rossi was a lawyer from his cradle, a diver into the secret 
meanings of law, a student of its most complicated applications, 
an exponent of its practical philosophy. He had the passion 

* The writer of these pages knows personally an ecclesiastic who 
warned Rossi an hoar before the deed. A woman had, at dawn, come 
to confession to this priest, and had enjoined him to go instantly 
and apprise Count Rossi of the plot. Her husband was one of the 
accomplices. When the message was given, he who gave it saw how 
useless it had been. He says he shall never forget the smile of con- 
tempt with which Rossi received it. 
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and the genius of tuition ; he delighted in dogmas^ and had an 
intense joy in imparting to assembled men those truths of which 
he had in his own mind made sure. He was naturally a dog- 
matiser rather than a disputant — not that he was intolerant of 
opposition — he simply did not heed it, 4ook no note of it, but 
always, with polite inflexibility, went his own way. It would 
seem as though Providence had meant to perfect the peculiari- 
ties of this curious character for the end to which he was to 
attain — ^for every event of his life threw him together with 
those who fortified his salient points instead of counteracting 
them. His first years of exile were spent in Geneva, the suc- 
ceeding ones in France, but almost exclusively in those doc^ 
trinaire circles of Paris, which gave the tone to the Orleanist 
asra, and whose doctrines (exaggerated) as they at last became 
quickened, if they did not actually cause the fall of Louis 
Phillippe's monarchy. Two Italians at this same period be- 
came the almost inseparable intimates, confidants, and advisers 
of M. Guizot, when his last and fatally long ministry had 
established itself: one was the celebrated mathematician Libri, 
the other was Bossi, the great legal philosopher, the eloquent 
professor, the profound thinker, whose writings during his 
Swiss banishment had attracted towards him all the members 
of the dominant school of Paris politicians. 

There was nothing French about M. Rossi, yet he quickly 
became a power in France. Having, through the favour of 
monarch and minister, received his gtandes lettres de naturali- 
saiiony before what was strictly the moment when he was 
entitled to do so, he. successively became a peer of France, a 
member of the Privy Council, and of the Committee of Public 
Instruction, besides being professor of constitutional law at the 
Paris University. The revolution of 1848 found him ambas- 
sador from France to the Papal See, whither he had been sent 
in reality to speak sense to the College of Cardinals, and to help 
to protect the Catholic Church against the Society of Jesus. We 
know what followed. . After the catastrophes of Paris, Berlin, 
Yiennaj &c., Home, too, asserted her freedom, and in the name 
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ofherpast greatness demanded back herpoliticalpower,hergrand 
municipal institutions of old. There was, in the beginning of the 
crisis, no ill-will towards the Papacy, and, above all, none towards 
the individual Pope. The first fault was the leaving Kome, and 
that Count Eossi, had he lived, wpuld never have permitted. 
In the arduous work to be achieved, everything tempted Sossi : 
the renovation of historic tradition, the problem of the union 
of Church and State, both free — the reforms in political and 
ecclesiastical institutions, and the brilliant lustre to be![cast 
upon the name of Italy. Rossi was intellectually a lover of 
liberty, but his residence and his teachings in France had left 
its mark upon him. Had he lived and wielded power as Prime 
Minister in Rome, he would at the end of a few years have 
been far more of a practical constitutionalist, i VAnglmise^ such 
as was, for instance, Cavour. When Rossi was murdered, he 
had got no further than the stage where, in continental liberal- 
ism, a statesman is still busy with the question of government 
as opposed to self-government. He died before he had got 
beyond, but all the elements were in him to have reached to 
the utmost heights of political science. 

Like all his countrymen, Pellegrino Rossi was a sincere wor- 
shipper of public opinion. He had the genuine respect of the 
spoken or written word, without which, in our days, no man is 
fit to take part in the public work of a nation. Not only for 
several years did he explain to the French public the philo- 
sophy and the applications of constitutional law, but, for three 
or four years he wrote those chroniques politiques of the Revue 
des Deux Mondes, to which, at the present time, the name of 
Forcade has attached such permanent fame. 

In the summer of 1834, M. Guizot, then Minister of Public 
Instruction, submitted to the King a project of law for estab- 
lishing a professorship of constituonal law at the Parisian 
Faculty de Droit. If the English student wishes to see how 
widely the appreciation of a French statesman differs from that 
of an English one in the matter of public institutions, the 
report drawn up by M. Guizot on this very occasion will 
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amplj suffice to enlighten him. One is clearly told that the 
object to be gained by the political student in France is the 
due and entire comprehension of one definite act^ the posses- 
sion in all its bearings of one single law ; not the various appli- 
cations to each other of numberless institutions and laws^ 
gradually growing out of antagonistic wants and circumstances^ 
and neutralizing each other's excesses^ so as to form in the end 
the multiform political code best adapted to the passions, 
interests and habits of the nation.. 

" The aha to be reached by this new professorship," says M. Guizot, 
^'is the correct definition of the charter, and of the individaal guarantees 
it contains. It is no longer for us a question of philosophical systems 
disputed over by men, but of a written law, acknowledged, definite, 
applicable, and which can be explained and comtaented upon as easily 
as mere civil law, or any special part of our legislation. Such a 
branch of science — vast at once, and precise, based upon history's 
lessons, and upon our national gains, capable of leading to varied 
comparisons with foreign legislatures, ought to keep ignorance in 
check, and substitute to its errors and to "the temerity of superfi- 
cial teachings, all the solid advantages of positive and profound 
knowledge." 

This bears the date of August '34, and this it was that M. 
Rossi was to teach the rising generation of Frenchmen, namely, 
the *^ written law," framed by Louis XVIII., in 1814, and ac- 
cepted in what was thought its most liberal sense, by Louis 
Philippe, in 1830. La C/iarte ! Nothing more I that which 
was capable of being precisely defined, " explained and com- 
mented on," that within which the French citizen was to be 
kept dose, beyond which he was not to stray, and which, being 
incompatible with genuine representative institutions, that 
same French citizen got violently rid of in February 1848. 
The narrowmindedness of the doctrinaires so evident in the 
programme set forth by their celebrated chief when founding 
his new school of constitutional teaching was the real cause of 
the outbreak of 1848, in which everything was overthrown indis- 
criminitely. For having been blindly alarmed at the idea of 
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electoral reform, the government, headed by M. Gulzot, and 
his m^ter, Louis Philippe, saw itself trampled under foot 
by revolution, in its most reckless shape. Never was a 
popular revolt more thoroughly lawless than that of February, 
and it seemed almost as if the one prime object of it had been 
not BO much to replace what was faulty by what was better or 
more rational, but simply to substitute the irregular will and 
pleasure of each individual for the regular action of laws and 
measures applicable to the entire community. For refusing to 
see the electoral corps of the country raised from about 
300,000 to perhaps 400,000 odd (certainly not 600^000), the 
French Government had given to it its new basis, the 
votes of some seven millions of men. Instead of an absurdly 
moderate measure of reform came universal sufirage, engender- 
ing, naturally, a dictatorship, which in France must always in- 
evitably be a military despotism, pur et simple. 

This was what came unavoidably of the doctrines ; M. Guizot 
meant his illustrious Italian friend to teach by way of consti- 
tutional law in France ; this was the direct consequence of 
the dogmatic adherence to that sacred charter, to that " written 
law" which alone was to be *^ explained and commented on." 
But it was all very well appointing M. Bossi to teach this or 
that, and trying to pin him down to some particular doctrine 
that happened to be necessary to the safety of a small knot of 
,men who thought it still possible in the nineteenth century to 
compress, and keep down an immense majority of others. It 
was all very well to appoint M. Bossi to do this, but it was 
not in so large a minded man as he was to do it. From his 
teaching in the Paris University there did remain to Pellegrino 
Bossi a visible trace of the tendency towards over-governing 
theories ; but, at the same time, the pride of the descendants 
of old Bome was not to be quenched — and among the really 
liberal spirits of France, among those who repudiate police 
agents and ffeneParmesy and think it as silly as it is undignified 
to be always quaking before the ghost of insurrection — among 
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those there are many who gained their first healthy notions of 
constitutionalism from M. Rossi. 

^In his admirable introduction to Rossi's Cours de droit 
Constitutionnel M. Buoncompagni alludes as follows to the 
evident superiority of the teacher to what it was set down for 
him to teach : — " It would have been well," says the Italian 
orator and diplomatist, ^^if, free from all official trammels and 
programmes, Rossi had simply had to follow the inspirations of 
his own genius, and to pursue the road he had already opened 
to himself in his Treatise on Penal Law ; he would then 
simply have sought the origin of all constitutional rights in the 
legal science itself, in the nature of society, and in the require- 
ments of our modem civilisation, rather than in the prescrib- 
ings of a written law.'* 

The practical Italian of our day does not allow one of the 
difficulties of his countryman's task to escape him, and^ to the 
English reader, there is something peculiarly satisfactory in the 
appreciation by M. Buoncompagni of the theories of the 
French doctrinaires, and of the consequences to which they led. 
It is worth while seeing d propos to Rossi's lessons, what his 
editor, a continental politician of the Latin races, foresees in 
the future of France. Speaking of public meetings and public 
opinion : " In England alone," says Mr. Buoncompagni, " are 
extra parliamentary associations and utterances really brought 
to have a serious bearing upon the political action of govern- 
ments;" and further distinguishing between the wisely constitu- 
tional and purely democratic principles, he adds : — 

** The preponderance of the elective assemblies in parliament, and 
the direct participation of the whole nation in discussion through the 
medium of meetings and of the press, are all signs of that demo- 
cratic tendency which is the general feature of our time. It is fo'r 
this reason that everywhere there is a question of the extension of 
electoral rights to those who do not yet enjoy them, and no where, 
as far as I am aware, has it been proposed to curtail them. 

" Now, the Reform Bill of 1832 is, in this respect, the most im- 
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portant step that has been witnessed by this age. England bj that 
measure followed what was best in the democratic movement, re- 
maining, at the same time, reallj wisely liberal. The more radical 
reforms that England is about to be called upon now to discuss, are 
not more important, but they go further on upon the democrt^tic road. 
When France proclaimed universal suffrage, she naturally altered the 
whole basis and form of her electoral fabric. But so long as uni- 
versal suffrage is not accompanied by full liberty of discussion, and ' 
so long as the action of the national representation is subordinate to 
the Executive, it is hard to judge of what are the genuine results of 
universal suffrage ; in such cramped conditions it is far more the 
echo of the voice that evokes it than itself, the voice of public 
opinion. 

'^ It is to be foreseen that France will hardly renounce manhood 
suffrage, for it favours those ideas of equality tl^at are her ruling 
passion, and that her legislators are forced to accept, under pain of 
coming to a quarrel Vith public opinion. If I were called upon to 
state my conviction, generally, upon this point, nothing, I would say 
should force me into following the French example. Universal 
sufirage naturally augments the political influence of those whose im- 
pressions hang upon popular credulity and passion, and this influence 
is necessarily in opposition 'to the calmer action of enlightened 
thought, by which the political business of a free people should in- 
variably be directed. Whatever may be, nevertheless, the truth of 
these remarks, it is not to be deemed extraordinaiy if the preponder- 
ance of democratic tendencies should end by establishing universal 
suffrage throughout Europe. But should that happen^ it ought still 
never to be lost sight of that universal suffrage is not freedom, nor can 
it ever replace it,^ 

Those words are worth pondering over, for in them speaks 
the intelligence of the Italian, of probably the only continental 
race that is capable of comprehending constitutional law and 
the working of free institutions, as we ourselves do in Eng- 
land ; of a race genuinely political and practical enough to be 
determined not to part with liberty in order to pursue the 
vanity-begotten, unattainable phantom, called equality. 

In these two volumes just published by M. Buoncompagni, 
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of Count Rossi's political teachings iii France^ the English 
reader will find treated in the most extensive manner the two 
great questions which just now arrest the attention of all 
Europe, the juxtaposition of the Papacy and the temporal 
power both in and out of Eome^ and the degree and mode of 
enlargement of the elective franchise. In reality nearly the 
. whole science of government is contained in these two ques- 
tions ; for whilst the first has to do with whatever divides or 
unites authority and liberty^ reason and faith^ and^ in fact, 
remounts to the very origin of the Christian belief, the second 
examines into the ruling problem of all policy at the present 
hour, namely, the compromise between man's ambition and 
nature's decrees, the right to aspire to everything, and the 
condemnation to be only that which you can be best — the 
struggle between the democratic and aristocratic principles. 
For being an umpire in either of these two questions an Italian 
is, by character and instinct, admirably placed, for he is born 
almost entirely free from prejudice. To the judgment of that 
tremendous cause of Democracy against Aristocracy, most 
nations come with a bias. Continental races (not excepting the 
French) have so strong a persuasion that public safety and 
" order," as they teijn it, rest upon the monopoly of what they 
possess by the possessors, that they are retrograde in their 
most democratic dreams, and convinced of doing well when 
they have prevented the success of new men ; we, on the con- 
trary, have such a violent sporting love for the battle of life, 
such admiration for fair play, such an innate desire that he 
who struggles should win, that we are, as has been said of us, 
the most democratic of aristocrats. We have an' interest in 
the game, so has the ordinary continental ; but the Italian has 
none — he looks upon the strivers on both sides, as a bom 
surgeon looks on patients as subjects. The Italian is genuinely 
impartial, equally satisfied when the aristocrat proves his right 
to retain power, or when the democrat proves his to seize it. 
Herein lies the greatest interest of these lessons of Count 
Bossi; he is dealing dispassionately with political problems. 
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and^ fifteen years before circumstances bade him sacrifice bis 
life to the Papacy, and forty years before the Papacy found 
itself confronting, single-handed, the spirit of modem times, 
we may follow out the clear impartial judgment formed upon 
this solemn debate in Rossi's legal mind. 

The European interest attaching just now to everything 
that relates to Rome, and, above all, to the temporal power of 
the Papacy, leads naturally, in a book where each page teems 
with valuable matter, to give the utmost attention to the origin 
of the dispute between Church and State. M. Rossi shows so 
clearly how, from the earliest times, the struggle existed . 
between the two '^ dominations," that it is worth while quoting 
all the passage upon the rivalry of Rome and the Christian 
King: — 

** Rome and Royalty, Philip the Fair and Boniface VIII., were far 
from coming to a good understanding,'* says M. Rossi, '^ and here in 
the thirteenth century, we have a Capetian King of France warring 
against the Papal See. We are already far, far away from the times 
when kings chanted in cathedral choirs, and received the slightest 
hint frofn Rome as an oracle — far from those days are the days of 
Philip the Fair, when royalty resists the pontifical privileges, and 
exacting taxes from the clergy, denies the right of the successor of 
St. Peter to the vassalage of kings. Now, what signification has all 
this ? what state of society does it imply ? It implies the introduc- 
tion of a new principle, of a new right. Till this period we must not 
forget that the Church represented right, whilst the fief represented 
might. The great feudal lord, in the beginning of feudalism, was the 
synonym of despotism and serfdom, of prerogative and worldly 
oppression, whilst the Church was the representative of liberty, 
legality, and the equality of all men before the law, the equality 
of the Gospel. But when feudalism established itself, the charac- 
teristic of the period (which must not be overlooked) was that the 
Church itself did. not escape the action of the feudal force. On the 
contrary, the Church itself was modified and partially transformed 
by feudalism. Bishops became barons and got their first hold on 
temporal power, escaping no more than secular nobles from the prin- 
ciple— * No land without lord, no lord without land.' The bishops 
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learnt to be lords, and tbe Pope came to be, at Borne, much more 
even of a Suzerain than of a chief of the Church, of the spiritual, 
universal Church. We all know how feudal forms grafted themselves 
on episcopal institutions — how bishops followed the chase and carried 
on wars, neither more nor less than the most secular of the barons — 
how a highlj honourable epitaph for a bishop consisted in writing 
him down a learned clerk and a brave soldier ! The archives of 
these earlier ages contain statements of all but incredible facts, 
proving the degree to which the spirit of feudalism had penetrated 
the Church. We find in one case a child of six years old named to 
an archbishopric, which, during his minority, was administered by 
. his father, who took care the diocesans went duly to confession ; we 
find in another, a boy of twelve called to the Papacy, although he was 
the son of a Jew I And in all these disorders, what was at work T 
the prime principle of feudalism — the hereditary principle. If all 
bishops had been man*ied, as there already were in Brittany four or 
five ; if all clergymen had been married, and that matrimony and 
not celibacy had been the general rule of the^ Church, there can be 
no doubt that we should have witnessed in the matter of ^ ecclesias- 
tical possessions what happened in the matter of territorial ones — 
there would have been hereditary bishops as there were hereditary 
barons. Churchmen, it is notorious, already gave benefices as dowries 
to their daughters, and were for ever attempting to entail Church 
lands on their illegitimate offspring. Nevertheless, these and other 
similar facts having always remained as isolated incidents, and never 
having been accepted as the basis of regular laws or institutions bj 
the Church, there continued a perpetual struggle between the prin- 
ciples of feudalism and the principles of the Church. This became 
the source of great anarchy and of much disorder." 

In these lines, M. Bossi points out clearly the first source of 
division in Europe between the purely theocratic ancl the 
monarchical governments ; in the following passage he strikes 
at the source of what laid the ground-work for a thousand 
years of civil war : — 

"Who profited by these dissensions?" asks the great Italian 
teacher. " Who 1 one power alone — the Emperor ! The German 
emperors had constituted themselves the heirs of Charlemagnoi^ who 
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had been looked upon as a manner of successor of the ancient 
emperors of Home; and the new wearers of the imperial crown 
aimed, as much as the times would allow of it, at making themselves 
the representatives of the sovereign rights of Home, and of the 
Boman supremacy over the rest of Italy. Taking advantage of the 
anarchy that reigned in the States of the Church, Otho the Great 
established himself as the pacificator of the Italian States in general, 
and for a time the Papacy itself was subordinate to the empire. The 
emperors sent Germans to fill the Papal chair. It was in reality no 
longer an election in Bome, whence proceeded the nomination of the 
Pope ; it was the Emperor of Germany who sent his Pope down to 
Rome. Who shall say how enormous might have been the con- 
sequences, had such a system been once consolidated t if once the 
German Emperor had remained definitively the great elector of the 
Pope, and had thus in one hand united the two powers, spiritual 
and temporal I" 

Here we touch the point in which centres the entire discus- 
sion going on at the present day. In the remote ages to 
which Count Bossi alludes, the attempt made to unite the 
spiritual and temporal power was made more by the Emperor 
than by the Pope ; but as the German CsBsar then was so 
much more threatening than any other monarch in Europe, 
naturally all those who sought for the maintenance of that 
degree of freedom, which, under some form or other, mankind 
has always sought and suffered for, looked to the Papacy for 
protection and support. As against the Kaiser, and all the 
haughty oppressiveness of feudalism in the first blush of its 
budding strength, there can be no doubt that Eome, with all 
its faults, was a refuge, and as opposed to the mere sword and 
sceptre, the cross was a blessed and noble arm of defence. As 
long as the Church had science and intelligence pn its side 
(and it had both for many centuries), it was of great use to 
society that it should be upheld against the hard usurpations 
of empire, personified in the Briareus-armed sovereign, who 
crushed nearly all Europe in his grasp ; but the mistake has 
lain in supposing that when there was no longer anything for 
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it to defend and protect, the Church ought still, in any tem- 
poral form whatsoever, to rule. Here we have the mistake of 
the modem Ultramontanes, who look upon the Pope as 
injured, because a certain form of authority is taken from him, 
to which he, as Pope, never had any save a passing right — ^the 
right entrusted to the Papacy by those who sought defence 
against the empire. One great error committed in Bome is 
the neglect of history, and it is an error common to most ultras- 
Papists of the present hour. They are for ever invoking the 
past, as if, in it, they were assured of support — as if tradition 
were wholly and entirely on their side — whereas it is not so. 
Historical tradition is no more on the side of the temporal 
sovereignty of the Pope than it is on that of the divine right 
of kings. It is exactly the reverse. When there were really 
great popes, men who tried to follow in the steps of the 
Apostles, and who firmly believed and cared for the salvation 
of mankind ; men who, like Pascal II., pinned their faith on 
a pauperis humilis ecclesiay and bore up against turbulent 
warrior-kings ; who, 'like Henri Y. of Hohenstauffen, did them 
personal violence, in order to force them to consecrate the 
crimes of rapacious princes ; when Some had such popes as 
these, there was no clamour for " temporal power ;" there was 
simply the one feeling, that against the rough, cruel, sway 
of semi-barbarous monarchs the merely spiritual dominion of 
the Papacy rose immeasurably superior; but it was the 
merely spiritual as opposed to the gross temporal power ; it 
was not more or less of temporal power making head against 
the same kind of power lodged in other hands. It was a 
totally different kind of authority, an authority whose 
superiority lay precisely in the difference of its origin and of 
its means of action. Had the Papacy in ruder times sought 
to struggle with kings, fighting them with their own arms, 
there would soon have been no question of any temporal 
power at all at Rome, for the middle ages, however full of 
belief, were eminently intolerant of any flagrant assumption of 
undue dominion by the clergy. The laity, from the sovereign 
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to the serf, bowed down absolutely before the spiritual decrees 
of priests, and obeyed implicitly in that sphere where they 
acknowledged the right to command; but the middle ages, 
though scholastic, were not intellectual, and they had in 
temporal matters a strong distaste for the supremacy of the 
gown. . They had, in worldly concerns, faith in the sword, , 

Kow the situation of the Empire as against the Papacy in the 
early ages, such as M. Rossi describies it, is far more analogous 
to what is passing under our own eyes than we perhaps may at 
first perceive. The modifications brought about everywhere 
by feudalism after the Crusades acted upon the position of the 
Church in a different mode but in very much the same measure 
as the modem theories of, liberty and self-government have 
been doing since the Reformation. The writers who fancy that 
the political principles of our day spring from th^ ^French 
Revolution commit again a great error in their appreciation of 
historical tradition. Gustavus, Adolphus, and Frederick IE. of 
Prussia are, as far as regards the supremacy of the Church in 
the field of politics and education, the direct precursors of the 
tremendous shock of '89-'93, and all are but the heralds of a 
new doctrine, based on the complete freedom of the individual 
— a freedom inseparable from the existence of law^ and in no 
one single respect incompatible with belie! 

What the changes which have occurred during 1200 years 
have, at various times, been to Rome and the Papacy — changes 
which Rome and the Papacy have invariably accepted and 
been none the worse for, such are also the changes we now 
witness, and are not more terrible or more injurious to 
the real authority of the Papacy. The Papal authority is 
only exercised over those who voluntarily acknowledge it, 
and -whether the Pope be a sovereign or a wandering friar, 
whether he be at the Vatican or amidst the ruins of what was 
Alexandria, his decrees are the same for those who keep faith 
spiritually with the Church. 

It is in this respect that the letter to the Italian Bishops 
of Baron Ricasoli is so very remarkable a document, and 

VOL. XXII. — NO. XLIV. Y 
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represents so perfectly the modern basis of the relations to be 
established between Church and State. Freedom I absolute 
complete freedom I There is the word, there the new principle 
for both. The Church must be left spiritually unfettered by 
the State ; free to bless and to ban, to reward or doom to per- 
dition — to deal with the mipds and souls of men as it lists and 
as they permit ; but the State must be free to legislate as it 
chooses, to dispose of the lives and interests of its subjects, up 
to the limit where the dignity of the free citizen will rise up 
and check any attempt at despotism, direct or indirect. When 
this order of things is established we shall see, under other 
forms, the same juxtaposition of Church and State as was to 
be seen in the earliest days of the Papacy and the Empire — 
because in those early days the purity of tradition was yet un- 
sullied, and the Church still occupied its true and original posi- 
tion of a refuge against the tyranny of a power whose dominion 
was '^not of this earth," but under whose »gis everything 
pure and intellectual, everything generous and noble, was 
assured of finding its place. This Was and is the mission of the 
Christian Church, let it be in Borne or in Moscow, in West- 
minster or in the islands of the Pacific Ocean — ^but it is pre- 
eminently the mission and the duty of the Papacy, because 
the Papacy believes, and aU Boman Catholics believe with it, 
that it is pre-eminently and excellently the one exclusive 
depositor and exponent of the doctrines of the Divine Saviour, 
the visible continuator of his work, or so to say, of his life 
upon earth. 

We have not in these pages to do with any of the differences 
of the Christian Faith — with either Gregory VII. or John 
Huss, . with either Luther or Calvin, or St. Ignatius de 
Loyola ; we must, in this quarrel between Italy and the Pope^ 
take the Pope for what he represents to the Catholic world, to 
two or three hundred million of people who believe in him, 
and whose entire existence and code of morality is influenced 
by what the Pope does. Now, according to historical 
"^radition and the bare facts of the past, and according to 
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the purest Catholic doctrine, as taken at all its original and 
highest sources, the programme laid down by M. Bicasoli is 
a thoroughly satisfactory one. It is a programme by the adop- 
tion of which the authority of the Church would be doubled, 
because the Church would be obliged to be as great as it is 
capable of being. Nothing less will serve it. The Church 
everywhere would be obliged to be what the Church in France 
has for two hundred years been labouring at — to ally itself to 
science and seek for truth. Men like Bossuet and Leibnitz 
could discuss and approach a conclusion, because both admitted 
the great principle of Leibnitz — ^^Bevealed truths contain 
nothing contrary to the truths of science." Pascal and the 
Jansenists worshipped light, and were convinced that science 
must tend to prove what Christians are bound to believe un- 
proven. This is the labour to which the Church must return. 
The task of the Papacy, if it is not to undergo a terrible eclipse, 
will be to make men better, to bring them nearer to God, and 
separate them from their own meanness. When kings or 
emperors overstep their boundaries, and seek to bend men's 
consciences to servitude, the instigator of resistance should be 
the Church; and when stout, honest citizens unite together, 
and say to any debasing decree " Nan, possumus/* Accepting all 
persecution and towering loftily superior to all punishment, 
then should men's fingers point to Bome, and say : ^^ This is 
Bome's work." 

If the Papacy cannot discern the splendour of the activity 
assigned to it, so much the worse for the Papacy ; it is untrue 
to the mission which itself believes to have been given to it. 
But the true Catholic intention of the juxtaposition of Church 
and State is carried out in M. Bicasoli's programme, and 
confinns the teachings of M. Bossi more than a quarter of a 
century ago. 

The programme set forth by Baron Bicasoli the other day is 
little more than the completion of the plan which Count Bossi 
himself conceived fifteen years before : to reconcile the 
Catholic Church with the State in Italy, to help the freedom 

Y 2 
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and the greatness of both, to save the Papacy more from the 
oonsequencesof its own errors than from the revolution. This was 
the work to which Bossi devoted himself, and for which he died 
M. Boucompagni, in his introduction, does not fail to seize 
and to point out the link which connects- Bossi's political 
teachings with the so recently modified doctrines of his native 
land. 

'< What the Italian reader should above all remark in these volumes/' 
says M. Boucompagni, '* is, that they contain the germ of all that has 
recently happened in Italy. If the constitution that Rossi had to 
* explain and to comment upon ' in 1831-6, has ceased to exist for 
the French nation, to whom he was then charged to expound it, the 
teacher's own country has returned to political life, revived by the 
contact of those constitutional liberties that were formerly the 
essential part of the internal legislation of the French nation. The 
revolution that has taken place in Italy is the grandest fact in the 
history of liberalism since 1848. If that revolution should be com* 
pletely achieved with the same moderation and. wisdom that has till 
now won for the Italians the pruses of the civilised world, and if all 
trace of foreign dominion should disappear from the Italian soil, of a 
truth modem civilisation will have no grander proof of progress to 
register. Perhaps Italy is destined once more to take her place 
among the nations that stand at the head of Christian civilisation ; 
perhaps she is yet destined to exercise a salutary influence on 
extreme opinions, and prevent, by her example, those aberrations 
to which nations sometimes allow themselves to be allured in pursuit 
of what is called social progress. To aid them in this glorious work 
we do not hesitate to recommend the study of Eossi's lectures. In 
them they will learn to truly appreciate and thoroughly know the 
liberal institutions which are inseparable from the future of our 
common country. They will learn to see that in all its essential 
parts the liberal programme of modern Italy was already conceived 
and traced out by the illustrious man whom Italy is honoured in 
counting among her sons, and whom two of the most intelligent and 
advanced of European nations have marked as one of the publicists 
and thinkers to whose words they attach the greatest weight* 

• Introduction, Vol. 1, p. 12. 
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This advice of M. Boucompagni to his countrymen, to find 
the study of Rossi an increased incentive to moderation, is not 
without a motive, and it hangs together with that natural 
facility for the comp^^ehension of genuine constitutionalism, 
which we noticed in the beginning of these pages, as so peculiar 
to the Italian among all other continental races. In the face of 
the deplorable excesses of the French, mistaking lawlessness for 
liberty, and slippipg down into servitude, in order to escape 
communism, it is easy to understand how sagacious Italian 
politicians, like those who have followed in Oarour's steps and 
been formed in his school, should prize the wisdom of modera- 
tion, and seek by every means in their power to preserve to 
their fellow-citizens the blessings of real liberalism ; of true 
constitutionalism based upon a just system of reasonable 
balances and checks, as opposed to the theory, that in the 
indiscriminate exercise of a vote by each individual unit in the 
huge anonymous mass of a population lies some guarantee 
for the ** greater good of the greater number." 

Well examined, it will be found that an ill-defined feeling of 
envy lies at the bottom of all desire for universal suffrage ; and 
no one has so perfectly struck the nail upon the head in this 
respect as M. Rossi, when he wisely affirms, that " the real 
problem of modem times lies in the conciliation of the principle 
of civil equality with that of the inequality of conditions." 

The reason of power in modem times is desert. The 
aristocratic or democratic principles as understood by the 
ancients, or by the middle ages of Christianity, are neither of 
them ours. The idea of our time is an eminently honest idea ; 
it is this, '^ That which thou hast earned shalt thou have." But 
what has the simple unit in the sum total of a population earned 
by the mere fact of his existence, that he should aspire to judge 
the fitness of the men who are to help in guiding the destinies 
of a great people? To give to an individual who may be' 
unintelligent and wholly unworthy what should be a serious 
political responsibility, merely because he has lived a certain 
number of years, is an act of political folly and of flagrant 
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injustice. It is,, as M, Bosn wisely says, " the destruction of 
the principle of equality." His judgement on this point appHes 
80 perfectly in reality to the outcry raised by some in this 
country just now on the subject of unlimited extension of the 
electoral franchise, that we will quote his words : — 

" If the idea of civil equality be properly conceived," says M. Rossi 
in one of his earlier lessons, '< it becomes scarcely necessary to' remark 
that civil equality must never be confounded with what is called the 
equality of condition. I have said, and I repeat it, civil equality is 
merely the same right awarded to all to exercise freely and in a legi- 
timate way the faculties they are gifted with, and the enjoyment by 
each of the results obtained, whatever may have been the diversity 
of energies or strength that each one has put forth. To equalise, on 
the contrary, the results of all various individual activities, would be 
the direct reverse of the sanction of civil equality ; it would be its 
destruction — it would be the ground-work of a privilege granted to 
the less gifted, to the less deserving, to those whose intellectual 
energies were inferior; it would be the arbitrary attribution to these 
or those of a part at all events of the results or reward legitimately 
gained by the higher activity of others. It would be an iigustice. 
And were the realisation of the hypothesis possible, what would it 
produce ? Its first and direct consequence would be to snap the 
springs of all individual activity, for the results due to such activity 
would no longer be guaranteed to him who should honestiy have won 
them. And what then ? Humanity, deprived of its principle of 
activity, deprived of its chief incentive to toil, namely, the security 
of its gains, would gradually fall into complete apathy, instead of 
perpetually advancing on its career of progressive development. 
The sentiment of moral dignity would be forfeited. This would be 
the privilege of the incapable and the weak ; the equality not of free 
men, but of slaves, who eat the saiue food, inhabit the same hovels, 
wear somewhat about the same clothes, and are charged with pretty 
nearly the same chains, setting aside whatever may be the difierences 
•of their physical or intellectual faculties. This is not the end and 
aim of social organisatioA. Society is formed to open a large and 
noble career to man's activity, and to protect the efforts of each 
one; but the mission of society is not and cannot be to distribute 
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arbitrarily what it does not possess, and to take away tbe gaijis earned 
by the efforts of one iu order to give them to another who has done 

less and therefore not earned them To attempt to 

abolish as a rule and a principle that, let whatever be the energy or 
i^athy, or in plain terms, the merits or demerits of the individual 
oompetitors, the results shall be the same ; this is inadmissible. It 
would be to establish inequality by establishing the principle of 
privilege ; namely, of the enjoyment of what has not been earned. 
Man's life on this earth is doubtless a race whose prizes are competed 
for by sons of the same family; all men are brothers, but the struggle 
is none the less there ; the lists are open, but the results can only be 
in proportion to the individual merit and energy, or sloth. Capacity 
or incapacity must command and accept their direct consequences; 
otherwise, all energy would be paralysed, and the lists of the great 
life-battle be deserted, for who would spend his efforts where no 
results where to be obtained ? Where would be the glory without 
the combat ? Where would be the shame attending defeat ? fTow 
eivil equality and equality of condition are two distinct ideas : the 
inequality of condition is a fact, whilst civil equality is a right and 
a principle. The inequality of condition is a fact underlying all 
society in all times, and, in different degrees, existing everywhere. 
Primitive societies felt but little this inequality, and, probably, societies 
past theb maturity may also feel it but little. It is in the inter- 
mediate period of life that states feel its pressure most, but it is 
scarcely possible that it should disappear, for it is in the nature of 
things and of the double principle of unity and variety which, to- 
gether, govern humanity. 

'^ But we cannot hide it from ourselves : this is the problem, the 
solution whereof is the one prime difficulty of modern societies. In 
the ancient organisation there was no difficulty, for inequality became 
a privilege by right. The strong wero patricians ; strong because 
patricians, and patricians because of their strength: the learned 
again were either patricians or priests. Inequality was a right. The 
social principle was privilege ; and, granted the facts, the problem was 
easy enough to solve. The difficulty of the problem now-a-days is 
chiefly in the circumstance that the unavoidable fact of inequality in 
condition tends constantly to transform itself from a privilege into a 
right. 
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** I repeat it : I believe that herein is the problem of onr modem 

times and our new social organisation Funded or 

moveable property is again one of the great causes of the modem 
form of inequality^ and of the destruction of privilege at the same 
time. Formerly, landed, or immoveable property, was the prime if 
not the sole source of wealth. In our day moveable property has 
attained to such a pitch of development, that any attempt to assign 
limits to its extension would/be futile. I am not blind to the fact 
that on the day when capital shall have increased to such an extent that 
its employment can offer but little profit, there must come a check 
to the onward march of national wealth ; but how, when, under what 
form will such an extent take place 1 I am incapable of replying to 
the question. 

*' What is evident is, thai moveable riches are, by their enormous 
and recent development, called upon to be a force, an element, in our 
social organisation, which they never were till now. It is also clear 
that moveable riches, having less tendency than immoveable wealth 
to the establishment of privilege, are but slightly dangerous to the 
principle of civil equality. In our times two things are required for 
the good organisation of states where freedom and civil equality 
exist : namely, a large development of moveable wealth or capital 
find a corresponding development of the intellectual powers* of thp 

population But, one truth we must not shrink 

from asserting, that whilst separating, as two wholly distinct facts, the 
inequality of condition from the right to civil equality, it can never 
be admitted as just or lawful that any power should arbitrarily deprive 
the individual of his gains. Granted that the fact of inequality 
of condition has a tendency to usurpation and to transform itself into 
a privilege, it does not and cannot follow that in any hands whatso* 
ever should be lodged the power of depriving the individual of the 
legitimate results of his own individual and personal activity." 

As We are not aware that the case has ever been more 
plainly and forcibly put, we have given the quotation entire. 
The legal reader will probably, in these passages, from the 
teachings of Bossi more than thirty years ago, find all the argu- 
ments really required against universal sufirage. They are, in 
fact, all contained implicitly in the fact of usurpation. Universal 



Constitutional Law in the Latin Races. 317 

suffiiige is (reduced to its simple expression) the usurpation 
of the rights of the toilers by the idle^ of the possessors by the 
non-possessing ; it is^ therefore^ an injustice^ a frauds inasmuch 
as it sanctions the enjoyment of an advantage not duly earned, 
not honestly paid for. Universal suffrage can only be estab- 
lished in countries where^ the exeeutive being despotic and 
public opinion gagged , the masses can be securely used 
by the government as its instruments. In such countries it 
may be the best and the most useful means (far better than the 
army) for *^ keeping down" the educated classes, and depriving 
the intelligent, the honest, the hard-working, the independent, - 
and the high-minded (necessarily the minority everywhere) of 
their legitimate gains. But in a community where representa- 
tive institutions are honestly practised, and where, out of their 
genuine and long-standing practice, has isprung a just and 
efficient system of balances and checks ; in a community of 
this kind, universal 8uffi*age is impossible, and would be nothing 
short of a return to barbarism. 

The true sense of the word '* representation" is forgotten 
by those who clamour for the electoral rights of the 4nere 
multitude. The meaning of the word is, that every force in 
the State shall be freely and duly represented ; but only when 
it is a force. We need only watch the history of this country 
since the time of King John, to see how force after force has 
grown up, and been represented. The Keform Bill of 1832 was 
in reality the enfranchisement of capital ; it was, broadly stated, 
the sanction of that moveable wealth of which Kossi speaks, as 
opposed to the mere weight of land. But perhaps since 1832 
capital has, to recur again to the views of the illustrious Italian, 
sought to possess rights and assume privileges ; and perhaps 
the time is come when other forces, destined to check the pre- 
ponderance of mere capital, may be appealed to. But they must 
prove that they are " forces," with the moderation, the calm- 
ness, the deep sense of responsibility of power. No extension 
of the franchise, however large, if granted to those who have 
really earned a right to be represented, can injure the repre- 
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sentative principle, whereas the establishment of uniyersal 
sufirage destroys it. 

In conclusion, we recommend these two volumes of M. Bossies 
to all politicians, and all lawyers, as to all students of the 
workings of what we in England term ^' Constitutional Govern- 
ment.'' But above all,Ve would draw attention to M. Bou- 
compagni's introduction: with a few words of his we will 
close this article : — 

"If any one doubts the &ct of liberalism being the great power 
of the age, let him study the diplomatic history of Europe since '89. 
If you do not take into account the ideas, feelings, interests, all of a 
wholly new kind, which you will there find introduced, you will look 
upon the events of the entire period as an inexplicable enigma. 
Those who ask much in the way of liberty, may possibly think that 
hut little has been obtained. I am disposed to agree with them, but 
I hold that, as far as it has gone, the world has gained enough in 
freedom, to show that what has been driven back is absolutism ; 
what presses forward is the spirit of freedom. Therefore, to it is the 
ultimate victory ensured.'* 



Aet. IX.— MACLEOD'S THEORY AND PBAOTICB 
OF BANKING. 

The Theory and Practice of Banking. By Henry DuNNixa 
MACLEOD, Esq., M.A., of Trinity College, Cambridge, and 
the Inner Temple, Barrister-at-Law, &c., &c. Second 
Edition, 2 vols. London: Longman and Co. 1866. 

ALTHOUGH we are by no means disposed to agree with 
many of the views of Mr. Macleod,.we willingly acknow- 
ledge the merits of his work. It contains a mass of valuable 
information, historical, theoretical, and practical, on the subject 
of banking, and is unquestionably the production of a man of 
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great ability and of extensive knowledge with inspect to finan- 
cial matters. He obviously possesses an intimate acquaintance 
both with the doctrines of political economy ^ and with the 
details of business ; and even where he must be considered as 
unsound, it is impossible not to admire the skill which he dis- 
plays^ and the resources which he has at command. Although 
his work is not likely to induce many persons who are well in* 
formed on the subject to adopt his conclusions, yet no one can 
read it without being struck by the intellect and knowledge 
which it shows^ and also^ we think, without a feeling of regret 
that so much learning and ability had not been directed by a 
more sober judgment and a sdunder discrimination. 

There is no subject connected with the practical affairs of 
mankind which has afforded so large a scope for the specula- 
tions of mere theorists as that of the currency, and the 
experience of the last few months shows that the race is not 
extinct. Men ignorant of the first principles of economical 
Boiencej and possessing the most limited knowledge of financial 
matters, have boldly expounded their views in pamphlets and 
in the newspapers as to the reform of the currency, with the 
most serene unconsciousness of the real bearings of the ques- 
tion. Anything more unprofitable or uninstructive than the 
lucubrations of most of these gentlemen can scarcely be imap 
gined; and every person of good sense only smiles at such 
rash displays of ignorance and self-conceit. But Mr. Macleod's 
work is altogether of a different order. Whatever may be 
thought of his opinions on the great question to which he has 
devoted his talents, it is impossible not to feel, from the moment 
we open his work, that he has a right to be heard ; and even 
after we have finished the book, and found it to be unsatisfac- 
tory, we still feel bound to confess our obligations to him for 
many important views, and much valuable information. 

The fundamental principle of Mr. Macleod is that *' money 
is credit ;!' in other words, that the use of gold and silver as a 
circulating medium is merely conventional This being so it 
follows, as he thinks, that credit is ^^ a species of exchangeable 
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property of the same nature as, but inferior in degree to 
money ;" and he comes to this last, " that where there is no 
debt, there can be no currency," Now to such views we 
entirely object. The tastes and capacities of mankind being 
such as they are, gold and silver will after the first stages of 
civilisation have been passed, and some amount of knowledge 
has been attained, always possess a certain value in their estima- 
tion, and the use of either of these metals as a medium of exchange 
no more arises from convention than society arises from con- 
tract. When a tradesman sells cloth for gold, there is as 
little credit in the matter as when he exchanges it for wheat or 
any other commodity of value. Gold is an article of commerce 
as much as wheat, and the function which it is capable of per- 
forming as a medium of exchange, arises only from its essen- 
tial character as a commodity. It rises and falls in value as 
other articles of commerce do, and is subject to precisely the 
same laws of demand and supply. 

With respect to credit being a species of exchangeable pro- 
perty of the same nature as money, we can imagine nothing 
more fallacious. Credit is, no doubt, a species of exchangeable 
property ; we all know that a chose in action is property, and 
when assignable, whether legally or equitably, is exchangeable. 
But it is neither money, nor does it resemble money. Wherever 
-it performs the functions of money, it does so merely by 
arrangement between the parties to the transaction. Credit 
is only the postponement of payment. When goods are sold and 
delivered, and paid for in money, the whole matter, in so far as 
the sale is concerned, is ended; but when they are sold on 
credit, although the property has passed, the payment still 
remains to be made ; and when the time of credit has expired, 
the buyer will find that credit is by no means of the same 
nature as money. It may have been of great advantage to 
him to have obtained the goods on credit, but on the expi- 
ration of the credit he is certainly not in the same position 
as he would have been in had he paid for them on delivery. 
Again, when we look to production, credit, it is obvious, is 
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only applicable in a very partial manner. Wages must be 
paid in money^ and credit here is of no avail. Mr. Macleod 
seems to adopt the mere banker's view of the matter, and con- 
siders that money is only of use in settling the differences 
between credits when brought to discharge each other. " In 
modem commerce," he says, '' credit is the merchandise with 
which operations are carried on, and money now only performs 
the very insignificant part of settling unequal credits." (Vol. 1, 
p. 75.) Now, in this there is a double fallacy, which it requires 
little sagacity to detect. Taking commerce in its widest sense, 
there are many operations which cannot be carried on without 
money. How the money is to be supplied to the agriculturist 
or manufacturer may be a different question, but he must have 
the money, pure and simple, to supply to his workmen. The 
system of settling unequal credits has no application in 
relation to this part of his dealings. But even with respect 
to commercial operations in the more restricted sense, no im- 
portant business can be carried on without a considerable sup* 
ply of money, and even when credit performs its widest 
functions^ unless money is to be forthcoming when required^ 
there is no security against bankruptcy. The testimony of 
the wisest mercantile men is uniform on this point. 

We all know something of the important part which credit 
plays in modern commerce, and Mr. Macleod is deserving of 
much praise for the full and lucid manner in which he has 
explained the system. But he presumes too much on the 
simplicity of his readers when he asks them to receive, even 
after the ingenious arguments which he has brought forward, the 
dogma on which he has staked his reputation as an economist, 
that ^' credit is capital." Paradox is all well enough when we 
have to deal with a merely speculative question, but when a 
really practical matter is concerned, a statement of this sort is 
apt to appear. puerile. Credit, no doubt, affords the means of 
economising capital, and of making it available for commer- 
cial purposes in a manner which would he impossible under a 
system of money payments; but without the basis of real 
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capital on which to rest, it is only ^' a mockery, a deluaion, 
and a snare." No person of sound judgment will deny the 
necessity of credit in extended commercial operations^ but it 
is unwise to make it everythingj or even to assign to it a higher 
place than that which it really occupies. Credit augments the 
power of actiial capital^ but it is not in itself additional 
capital. 

It must not be supposed from anything we have said that 
Mr. Macleod is in favour of an inconvertible paper currency; 
One of the most valuable parts of his work is his exposition of 
the fallacies of this system. He takes his stand on the cele- 
brated Bullion Beport of 1810^ of which he has given an able 
analysis^ and considers the views there laid down as embodying 
the true theory of currency. ' That report, which was the joint 
composition of Mr. Francis Horner, Mr. Huskisson, and Mr. 
Henry Thornton, contains an admirable exposition of sound 
currency principles with reference to the evils which then 
existed. Owing to the suspension of cash payments in 1797, 
the circulating medium of this country at the time of the report 
consisted of Bank of England notes, and the notes of country 
banks ; the Mint price of gold bullion was considerably below 
the market price; the foreign exchanges had fallen to an 
enormous extent ; the increase of bank notes had been great 
and was rapidly going on, and specie had disappeared from cir^ 
culation. The great principle which the bullion conunittee 
enunciated, was that the circulating medium ought to be 
brought to a conformity with its real and legal standard, gold 
bullion. The means which they proposed for attaining this 
object was a resumption of cash payments. The committee 
did not think it necessary that there should be a limit to the 
issues of the bank. They considered that the obligation to pay 
in gold would be a sufficient restriction, and that by watching 
the foreign exchanges and the market price of gold, the bank 
might regulate its issues with perfect safety. Mr. Macleod 
adheres to the views contained in this report ; he is in favour 
of unlimited issues with liability to pay in gold, and he entirely 
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objects to tlie principles of tlie Bank Charter Act^ 1844, which 
he considers as inconsistent with those of the Bullion Beport. 
Now, we do not yield to Mr. Macleod in our admiration of the 
Bullion Report ; and there can be no doubt that the resumption 
of cash payments was the first great step to be taken in reme- 
dying the evils which then existed. Unfortunately the advice of 
the committee was not followed at the time, and it was not till 
1819 that the plan recommended by them was adopted. It was 
found, however, that the obligation of cashing notes on demand 
did not effectually carry into effect the real and substantial 
principle of the Bullion Report, viz,, that of bringing the bank 
paper into comformity with its legal standard. The expecta- 
lions of the committee as to the regulation of the issues by the 
wisdom of the bank directors were not fulfilled. At one time 
they issued and discounted lavishly, and then, fearing that in 
consequence of what they had done, a run might be made on the 
bank for gold, they began suddenly to contract their issues, thd 
consequences of which were panic and alarm, followed by wide- 
spread bankruptcy, and that by the prolonged stagnation of trade. 
This process was repeated several times during the years which 
intervened between 1819 and 1844, and it became obvious to 
all unprejudiced persons that it was necessary that some other 
check should be imposed on the bank than the obligation of 
paying in cash. This was the object of the Act of 1844, and 
in that object it appears to us to have been completely success- 
ful. No crisis which has arisen since that time has been caused 
by an over-issue of notes; the convertibility of the Bank of 
England notes has never for a moment been doubted; and 
however questionable may have been the mode in which the 
different panics that have since, taken place h^ve been allayed, 
it has been altogether owing to the stability of the bank pro- 
duced by this Act, that the suspension of the Act has been 
efficacious for the object sought In no crisis which has taken 
place since 1844, has any such stagnation of trade followed as 
had been experienced on former occasions. 
Mr. Macleod objects very strongly to the bank being allowed 
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to issue £15^000,000 on public securities^ which^ he says, 
involves the principle supported by Law, the founder of the 
Missiflsippi scheme. But as the notes issued on these securities 
are all convertible into gold, we do *not see how Mr. Macleod 
can consistently object to this, except on the ground that the 
issue is limited. Government securities are the most con- 
vertible securities that exist, and to us the plan seems to be very 
different from what was proposed by Law. We do not believe 
that any great practical evil has arisen from such issue being 
allowed. Hie truth is, that Sir Kobert Peel, in 1844, would 
have been perfectly willing to abolish this issue if he had been 
able to do so. But two difficulties stood in the way. To do 
this it would have been necessary in the £rst place to pay off 
the debt due by the country to the bank, and this involved a 
very serious financial difficulty. But in the second place, even 
if this had been possible, the influence of the bank would most 
probably have been fatal to any such policy. He was, there- 
fore, obliged to compromise the matter. We cannot but regret 
that it was necessary to do so, although, as we have said, we do 
not consider that any very serious evils have arisen from the 
course then adopted. 

But, supposing the debt due by the country to the bank had 
been paid to it, and it had only been allowed to issue notes 
against gold, Mr. Macleod thinks that the Bank of England 
would not have been able to do banking business ; and he is of 
opinion that if it were '* forbidden to discount, there is no reason 
why it should not be reconstructed on this principle." Now, 
we must fairiy acknowledge that we do not understand how 
the consequence which Mr. Macleod supposes would be at all 
likely to follow from the establishment of a currency founded 
strictly on metal. The Bank of England, as a banking estab- 
lishment, would be placed on precisely the same footing as any 
of our joint-stock banks. It would lose the 3 per cent, 
which it now receives on the £16,000,000 of public securities, 
on which it is allowed to issue notes to a like extent. But if 
it were to possess this amount in gold,, it could still issue notes 
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to the some extent^ and^ as it appears to usj would be able to 
carry on its banking business in precisely the same manner as 
it does at present. 

The points stated above are only a few of those in which we 
differ from the views held by Mr. Macleod. The principles 
which he has adopted are fundamentally erroneous, and the 
ability and ingenuity which he possesses only lead him into 
impracticable conclusions. He defines currency in this manner: 
" Whatever represents the amount of debt due to any indi- 
vidual over and above his possessions in commodities, in what- 
ever form that debt may be recorded, whether metal or paper, 
or whether it exists simply as a debt, is the amount of cur- 
rency belonging to him." Adopting this definition, he proceeds 
to enumerate the different species of currency as follows: 
^' 1. Coined money ; gold, silver, and copper. 2. The paper 
currency ; t.e., promissory notes and biQs of exchange, with all 
their varieties. 3. Simple debts of all sorts, such as credits 
in banker's books, called deposits, book debts of traders, and 
private debts between individuals." (VoL 1, p. 23.) Now, we 
are bound to admit that he adheres to the above definition and 
enumeration consistently tiiroughout his work, and nothing can 
be more skilful than tiie manner in which the whole* thing is 
manipulated. But it is impossible not to feel that from tiie begin- 
ning to the end of his work it is very seldom that he touches 
the real, solid truth, and that it is only when his theory brings 
him in collision with other errors counter to his own that he 
performs any very useful service. Of course, the value of the 
information which his work contains is independent of his 
theory ; but we must confess that we have been troubled in 
reading his vofaunes with a continual regret that he had not 
given us the former without the latter. 

As correct views of what currency is lie at the foundation 
of the whole question, and as many very unsound views are 
afloat on this matter, we cannot do better than quote a state- 
ment made by Lord Overstone, then Mr. Jones Loyd, before 
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the Committee of 1840* In answer to questions put to him, 
he said :— 

'^I include in the tenn circulation metallic coin, and paper notes 
promising to pay the metallic coin to bearer on demand." 

** The precious metals are distributed to the different countries of 
the world by the operation of particular laws, which have been in- 
yestigated, and are now well recognised. These laws allot to each 
country a certain portion of the precious metals, which, while other 
things remain unchanged, remains itself unchanged. The precious 
metals, converted into coin, constitute the money of each country. 
That coin circulates sometimes in kind, but in highly advanced 
countries it is represented to a certain extent by pi^er notes, pro- 
mising to pay the coin to bearer on demand, these notes being of 
sueh a nature in principle that the increase of them supplants coin 
to an equal amount. Where these notes are in use^ the metallic coin, 
together with these notes, constitutes the money or currency of that 
country. Now, this money is marked by ceiHain distinguishing cha- 
racteristics; first of all, that its amount is determined by the laws 
which apportion the precious metals to the different countries of the 
world; secondly, that it is in every country the common measure of 
the value of all other commodities, the standard, by reference to 
which the value of every other commodity is ascertained, and every 
contract fulfilled; and thirdly, it becomes the common medium of 
exchange for the adjustment of all transactions equally at all times 
between all persons and in all places. It has, further, the quality of 
discharging these functions in endless succession. Now, I conceive 
that neither deposits, nor bills of exchange, in any way whatever, 
can possess these qualities. In the first place, the amount of them 
is not determined by the laws which determine the amount of the 
precious metals in each country; in the second place, Ihey will in no 
respect serve as a common measure of value or standard, by reference 
to which we can measure the relative value of all other commodities; 
and in the next place, they do not possess that power of universal 
exchangeability which belongs to the money of the country." 

Mr. Macleod has vainly attempted to impugn these views, 
by endeavouring to show that bank notes do not difiTer 
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essentially from bills of exchange, and by quoting some legal 
authorities to this effect. But he entirely overlooks the 
qualification introduced by Lord Overstone, in speaking of the 
notes promising to pay on demand, which form part of the 
currency, viz., that they should be ^^ of such a nature in prin- 
ciple that the increase of them supplants coin to an equal 
amount;'' or as he expresses it in another part of his evidence, 
that they be '^ kept at the amount which the coin otherwise 
would be." To keep them within this legitimate limit was the 
object of the Bank Charter Act of 1844. But there is neither 
law, nor custom, nor any other cause to keep bills of exchange 
within this limit In fact they have no relation whatever to 
any such limit as rejects their origin, and are mere instru- 
ments of credit, which parties may accumulate as they please, 
and which others may receive as they think proper. '^I 
apprehend," says Lord Overstone, in tiie evidence from which 
we have already quoted, '^that every question with respect to 
deposits, and with respect to bills of exchange, is totally dis- 
tinct from tiie question which has reference to the nature of the 
process of substituting promissory notes in lieu of coin, and of 
the laws by which that process ought to be governed." In this 
view we fully concur, notwithstanding all the ingenious argu- 
ments by which Mr. Macleod has imposed on [himself, and by 
which he persistentiy attempts to impose on others. 

It is quite dear to us that there is a limitation on that part of 
the capital of a country which is employed in currency, arising 
from necessary causes, and that however much by the mechanism 
of banking, and other means of credit, the capital so employed 
may be made to perform augmented functions, none of those con- 
trivances, however wise and safe they may be, add one jot or one 
titde to its real quantity, or its real value. When liabilities 
therefore have been contracted beyond what this capital, with all 
the means and appliances of credit, is able to meet, a crisis is sure 
to take place. Such were those of 1847 and 1857, and such also 
was that of last year, from the effects of which we are only now 
slowly recovering. However great the resources of this cpuntry 
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may he, it ia clear that they may be over-estimated, and that 
more may be attempted than can be performed. The tendency ia 
certainly to imagine ourselves richer than we actually are. 
What the precise limits to our ability in this respect may be, 
it will be always very difficult to determine ; but the amount of 
the reserve of the Bank of England affords, as it appears to us^ 
the safest criterion by which to form a judgment on this matter ; 
and the wisest course, therefore, for the bank is, in all cases 
where the reserve is unduly decreasing, to rabe its rate of 
discount to as high a point as is consistent with its own interests - 
as a banking establishment. This appears now to be the 
policy of the bank, and whatever inconvenience it may cause to 
those engaged in legitimate trade, we are convinced that even 
for them it will be the best in the end. The highest prosperity 
which any country can enjoy is when all its capital is 
made available for sound trade, and for the construction of 
works of a profitable character. The modem system of credit, 
even when kept rigidly within safe boundaries, affords sufficient 
facilities for such purposes. Any undue extension of credit is 
only necessary for speculative ventures and undertakings, and 
tends to interfere with the profits of legitimate trade and sound 
investment. Such an extension of credit is an injury to all 
those who possess real capital, for its necessary effect is to 
increase prices, and to diminish the value of money ; and it is 
an injury also in this way to the whole community, except the 
few lucky speculators who have ventured nothing, and won 
a great deal We are entirely convinced that the operation of 
the Bank Charter Act is not to check legitimate credit, but 
that its effect, when the directors wisely execute their 
functions, is to put a stop to operations which are injurious to 
the real capital of the country, and to the true interests of the 
community. 

Betuming to Mr. Macleod's work, we would again express 
our sense of the value of the information which it contains, 
especially that relating to the practice of banking. There is 
one matter very clearly explained by Mr. Macleod, as to which 
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the notions of the public generally are not quite correct — we 
mean deposits. Deposits, our author says, *^ are formed of the 
credit created in exchange for cash as well as bills, so that it 
is made to appear, and is almost universally believed, that what 
is classed under deposits in the published banking accounts are 
deposits in actual cash, whereas they are nothing but a creation 
of credit." (Vol. 1, p. 122.) The consequence of this is, as Mn 
Macleod points out, that when the accounts of the joint-stock 
banks are published, ^'and it appears that one has £20^000,000 
of ^ deposits,' and so on, it is almost universally believed that it 
has £20,000,000 of actual money to trade with, or lend out, as 
it is erroneously called." These figures in reality only show 
the business that has been done, and the liabilities that have 
been contracted. What they indicate is the credit that has been 
created in exchange for the cash and bills which appear as 
assets on the other side of the account. Mr. Macleod explains 
very justly how it is that when the rate of discount is very 
high, the apparent deposits in banks decline. The manner 
in which it is commonly explained is by saying that when 
interest rises very high, people take theii^ money out of banks 
to invest it in other ways. 

'^But/' says Mr. Macleod, ^< such an explanation is paradoxical on 
the face of it. Banks raise the rate of interest to attract money and 
not to drive it away. Besides, if one asks contractors, builders, &c., 
at such periods, they will say that work is stopped because people 
put their money into banks for the sake of the high interest. Thus 
we meet with two diametrically contrary assertions as to the flow of 
money at such periods ; but if we understand the real nature of these 
so-called ' deposits/ the reason of their diminution is plain ; because 
when the rate of discount is raised very high, it stops the discount of 
bills — it stops the creation of credit ; in fact, it is not a diminution of 
deposits in cash, but it is a contraction of credit." (YoL 1, p. 125.) 

There is one matter to which Mr. Macleod has not alluded, 
which we should have been glad to have some fuller infor- 
mation. The practice of re-discounting is something of a 
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mystery to the outer worlds and Mr. Macleod has not thought 
proper to enlighten us on the matter. We should like to 
know the circumstances in which it is considered advisable to 
have recourse to it — how far it can be avoided, and to what 
extent ^it is profitable. Mr. Macleod calls the principle 
" dangerous," but he has not explained his views on the sub- 
ject. Considering the great practical sagacity which he shows^ 
we cannot but regret that he has not thought it necessary to 
enter more fully into the matter, and to state explicitly the 
evils which arise from it. It is quite clear that the subject is 
one on which it is desirable that the public should have more 
information than is at present common. 

Mr. Macleod has given a succinct and intelligible account 
of the clearing system, and of the advantages which arise 
from it. We observe, however, that in the previous section, 
in which he gives a summary of the legal rights and liabilities 
of bankers, he has fallen into a mistake on a matter connected 
with this, which is rather surprising, It seems that when 
cheques are paid into a bank after clearing time, it is usual 
to send them to the houses on which they are drawn, when, 
if the bankers mean to pay them, they " mark" tiiem, which 
is an engagement that they will be paid at the clearing-house 
next day. As the Bank Act of 1844, s. 10, prohibits bankers 
from accepting any engagement to pay money on demand, and 
as the 1 & 2 Geo. IV., c. 78, s. 2, which requires accep- 
tance to be in writing, does not make a signature necessary, 
Mr. Macleod considers it doubtful whether the practice of 
marking cheques is legal. He does not, however, seem to 
have been aware of 19 & 20 Vict., c. 97, s. 6, by which it is 
enacted that no acceptance of any bill of exchange, whether 
inland or foreign, made after the 31st December, 1856, shall 
be sufBcient to bind or charge any person^ unless the same be 
in writing on the bill, and signed by the acceptor, or some 
person duly authorized by him. It is quite obvious, therefore, 
that marking does not legally amount to an acceptance, and 
that there is no foundation for Mr. Macleod's doubt as the law 
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now stands. Even independently of this statute^ we must be 
allowed to question whether marking a cheque, which is an 
engagement to pay the cheque to the banker who holds it at 
the clearing-house next day, is an acceptance of an engage- 
ment to pay money to bearer on demand. 

We are sorry to add that, on the whole, we cannot 
compliment Mr. Macleod very highly on the manner in which 
he has executed the legal portion of his work. It is in- 
tended only for the use of bankers ; but we think that something 
more convenient and systematic might have been provided 
by him, than a mere collection of cases, some of which 
are not now law, without any reference to the reports from 
which they are taken, collected under certain heads, and 
illustrated by no commentary. Mr. Macleod was no doubt 
capable of presenting a much more accurate and useful 
summary of the law on matters affecting bankers, if he 
had taken sufficient pains, and had not been too much ab. 
sorbed in currency speculations. In another part of his work 
he has shown considerable acumen in impugning the doctrine, 
that when two persons exchange acceptances, the two bills are 
mutual engagements, constituting on each part a debt, the 
one being a consideration of the other. His argument 
amounts to this — each of the bills separately would be a pure 
accommodation bill ; how then, when taken together, can each 
acquire a new character? Mr. Macleod, however, entirely 
overlooks the principle, that one promise may be a good con- 
sideration for another promise, of which the case of mutual 
accommodation bills is only an instance. All his arguments 
would be equally strong against the general doctrine of 
mutual promises, as against the particular instance which he 
has mentioned. It is vain, however, to attack a doctrine 
which rests on the most sound and substantial principles. Mr. 
Macleod seems also to forget that the law does not look to the 
value of the consideration, and that the opinion which bankers 
may 'have of such paper has nothing to do with the legal ques- 
tion. If, as he says^ ^^ a consideration in commerce means 
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something external/' all that we can say, is, that in law it 
has a wider signification, as any loss or detriment to the 
plaintiff is a good consideration for the promise of the 
defendant 



akt. X.— the new courts of law and the 

ACCOMMODATION OF THE BAR. 

IN the number of this journal for May last we gave our 
readers some account of the work which had then been 
done by the Royal Commission, and attempted to describe the 
outlines of the scheme disclosed in their able instructions to 
competing architects. Whilst the article was going to press, a 
new obstacle was caused by the resolution of the House of 
Commons,* that it was not expedient to limit the competition 
to six architects only. It was met by the appointment of six 
additional architects,! and by the extension of the time for 
sending in the plans from the ISth October to the 15th Decem- 
ber last. One of the six architects first appointed withdrew 
from the competition at the end of July ; and, as the time still 
remaining was too short to enable another architect to compete, 
the Treasury concurred with the Commissioners in the expe- 
diency of not appointing a successor. The competition, there- 
fore, now lies between eleven of our principal architects, who 
have been busily at work for the last nine months. On the 
23rd of October, eight out of the eleven (one of the other three 
concurring, the remaining two not opposing) applied for an 
extension of time, on the ground that though they had '' for 
upwards of four months given their best attention to the de- 
signs," they found ^* it quite impossible to do justice to the 
subject in the time allotted to it." '* We feel," they added, 
'^ that the arrangements of the numerous departments^ with 

* 22iid March, 1866. 

t Messrs. H. B. Abraham, E. M. Barry, A. B. A. W. Bnrges, H. F. 
Lockwood, G. Crilbert Scott, J. F. Seddon. 
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their important^ peculiar, and complicated requirementSj need 
the most careful and protracted study ; and we may mention 
that the shape and extent of the site have only been finally 
determined as late as July 9th." The result of the appeal was, 
that with the consent of the Treasury, a further and absolutely 
final extension of time was granted till the 15th of January, 
1867. 

As the time for sending in the designs drew near, a difficulty 
arose as to the place in which they should be exhibited. Mr. 
Edwin Field, the hon. secretary to the Commission, when for- 
warding to the Treasury the letter of four of the competing 
architects,* in which they say that none of the competing de- 
signs will be adopted, but that the final design will have to be 
worked out afterwards by the successful architect, added, at 
their request, the following suggestion : — ^^ The architects con- 
sider it essential that this new plan should be resolved and 
drawn out in sight of, and on deliberation upon, the different 
drawings whilst hanging side by side ; and that it should be 
done with the daily assistance of those practically conver- 
sant with the working of the several departments. This is 
only possible dose to the offices of the law. For this purpose 
some temporary building of considerable size (say 4,500 feet 
area) will be required : " and he recommended that arrange- 
ments should be made for obtaining a site from the trustees of 
Lincoln's Inn or King's College Hospital.f When this sug- 
gestion was revived towards the end of July last, the Lords 
Commissioners of the Treasury objected to the expense of the 
temporary building, which was estimated at £1,500, and pro- 
posed that the exhibition should take place in the Royal Gallery 
at Westminster. Upon the earnest representation of the Lord 
Chancellor (Lord Chelmsford), as Chairman of the Commis- 
sion, in a very able and convincing letter to the Treasury, 
dated the 13th of September last, the Lords Commissioners 
agreed to the proposition of the Boyal Commission. * With the 

• 3rd March, 1866. Minutes, p. 74. 

t Secretary's Eeport^ 23rd March, 1866. Minutes, p. 74, 
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consent of the Benchers^ a site has been placed at their dis- 
posal in New Square, Lincoln's Inn, by the proprietors of 
chambers in the square. Here the exhibition building has been 
erected. The exhibition will open on Friday, the 8th of Feb- 
ruary, which day and the following are reserved for a pri- 
vate view by members of government, peers, members of the 
House of Commons, judges, and other distinguished persons. 
After the first ' two days, the exhibition will remain open for 
four weeks, and, as at present arranged, will dose on Saturday, 
the 9th of March. During that time it will be open to the 
general public on Thursdays ; to the Commissioners and their 
officers, to the legal and architectural public, and to artists, on 
Mondays, Tuesdays, and Wednesdays ; to the members of the 
government, and members of both Houses of Parliament, on 
Saturdays : and Fridays will be strictly reserved for the special 
work of the Commission. That special work will be suffi- 
ciently onerous and responsible. By a Treasury Minute of 
the 23rd December, 1865, it was settled that a committee of 
^ve judges should be appointed, two being named by the Com- 
mission, two by the Treasury, and the chairman being ap- 
pointed jointly by the Commission and the Treasury. The 
two judges appointed by the Commissioners are the Lord 
Chief Justice of England (Sir A. Cockbum), and Sir Boundell 
Palmer. Mr. Gladstone and Sir Maxwell Stirling are the 
judges appointed by the Treasury, and Mr. Cowper, who at 
the time of his appointment was First Commissioner of Works^ 
is the chairmaA. 

The exhibition building is a long parallelogram — ^low, lighted 
from above, with a passage down the centre. The designs of 
each artist will be arranged by himself in a compartment 
allotted exclusively to him. These compartments stand on 
each side of the passage. 

We understand that there will be nearly 200 separate 
drawings exhibited. During the preparation of these designs, 
each competing architect has been in constant communication 
with the chiefs of the many departments which are to be housed 
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in the new building ; and the architects hare no doubt re* 
ceired from them valuable hints and requisitions as to the 
aocommodation of their respective offices. The floor plans of 
each department are to be submitted to its chief officers. For this 
purpose^ copies of them are being taken by photozincography ; 
so that whilst the examination of the desigi^ is going on, the 
opinion of the officials may be obtained as to the arrangement 
of their respective departments by each architect, and their 
objections or suggestions carefully weighed by those whose 
duty it will be to examine and report on the designs. For we 
presume that a preliminary examination will be made by the 
hon. secretary, the architectural clerk, and a competent staff 
of assistants. If worked out in accordance with the principle 
adopted in the instructions to architects, such a report could 
not fail to be strictly accurate and just. The plan of these 
instructions is to assign a certain number of marks in respect 
of the amount of the different kinds of accommodation re- 
quired in a building of this kind;, such as light, quiet, 
accessibility, and so on. In examining the designs of each 
department, these amounts would therefore be necessarily 
determined by marks ; and the sum total must, if honestly set 
down, come out with absolute precision. This examination 
could of course only deal with details. The difficult question 
how the marks for one kind of accommodation should be 
valued relatively to the marks for another kind of accom- 
modation will have to be determined by the committee of 
judges, on whom will fall the still greater responsibility of 
finally deciding how far merit in the general arrangement is to 
be set off against such mere defects in the details of each 
archit<^ct's designs as can be rectified or obviated. There can 
be no doubt, however, that a searching examination and report 
based on such a principle would be of the highest value, and we 
earnestly hope that it will be carried out. Indeed, we believe 
that an honest bond JidA decision as to which is the best set 
of designs can only be obtained in this way. . 
Though there can be no question but that the co-operation 
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and advice of the various officials has been of much service^ 
we trust that their suggestions will be adopted with great 
caution wherever they appear to conflict with public con- 
venience. Those whose business life is spent in daily official 
duties, naturally wish their offices to be as much as possible 
out of the way of noise and interruption. But when the 
attendance is large, such seclusion is often most inconvenient 
There is a difficulty in finding the office, and it is unfair to 
ask a hundred men to mount three pairs of stairs to suit the 
convenience of one or two officials. Here, as in all well ad- 
justed social arrangements, the individual must be subordinated 
to the many. 

One ^oint more. In drawing up the instructions, there was 
much discussion as to the collocation of the various offices 
connected with the ministerial part of the procedure in the 
courts of common law. Looking forward to the time, not, it 
is to be hoped, very remote, when these courts will exercise 
one common jurisdiction, it was suggested that this merely 
ministerial part of litigation might very fitting and conveniently 
be transacted in one set of offices. For some reason, however^ 
this suggestion was rejected, and it was resolved that the 
offices of each court, though contiguous to, should be kept 
distinct from the others. We feel sure that this was an error. 
Experience has already shown so clearly the advantages to be 
gained by giving the common law courts a common jurisdic- 
tion, not only in their merely ministerial, but in their minor 
judicial business, that it is not unreasonable to expect the 
early constitution of one common ** practice" court. We think 
that, under these circumstances, the commission would do 
wisely, if, in their ultimate design, they provided that this part 
of the scheme should be re-arranged. 

In the meantime we await — as no 'doubt the profession 
awaits — the adjudication of the committee of judges, with 
great interest, but with no less confidence. For we feel 
assured that they will honestly and consistently carry out the 
plan which they have so ably put forward in their instructions. 
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In those instructions they have explained most carefully and 
exhaustively the requirements which must be met by the 
competing architects. They have been told in the plainest 
and most intelligible way what must be supplied; and we 
belieye that the committee are determined to select the archi- 
tect who has most conscientiously met those requirements 
This, indeed, is their plain duty, and if they proceed to dis- 
charge it in the way they have themselves indicated in. their 
own instructions, they cannot fail to get the best man ; and 
their selection will be open to no cavil, either from the unsuc- 
cessful competitors, or the public. 

We turn now to a subject to which we may fitly direct 
attention just at this time: the utter want of proper local 
accommodation for the bar, 

It appears by the Law List that there are above 4,000 
men at the bar. Of these, no doubt a large proportion are 
country gentlemen, colonial barristers, and others who, having 
only been formally called without any intention of practising 
in England, rarely have chambers in, and seldom frequent, 
the- Inns of Court. But even if we deduct one-half as 
representing this class, there remain about 2,000 men, the 
business of whose life it is to do, or wait for, work at 
chambers. Now, to those who are bent on getting into prac- 
tice, the business of waitings as well as of working, must be 
plirsued with patient determination and punctual regularity. 
From the beginning of November till the middle of August the 
barrister who is to succeed must be always at or near his 
chambers between eleven and five. A walk to a West End 
club to lunch is out of the question. If he wants some lun* 
cheon, he has to push his way into one of the crowded a^d 
comfortless neighbouring coffee-houses. Moreover, most work- 
ing or would-be working barristers are men of moderate, many 
of limited, means. Whether they live in lodgings, or in cham- 
bers, they must get a dinner somewhere every day. Many do 
not belong to any club ; and those who do find the existing 
style of dining at clubs not consistent with a daily dinner from 
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the joint As a rule, therefore, they dine somewhere near. In 
a shifty and uncomfortable manner. 

The students, of whom there are between 2,000 and 3,000 
on the books of the several Inns of Court, are in a still worse 
case. Bather more than a third of them keep their terms 
regularly, so that about a thousand of them have to be in 
London for some days at four different times in each 
year. Each student must pass one year out of the three in 
town ;* and those who really mean to work pass the whole of 
the three years in town. Many attend lectures and classes^ 
and during each educational term have often to attend a lec- 
ture and a class at different times of the same day. 

All of these men, the working barrister, the waiting barrister^ 
and the student, have therefore to pass a great part of each day. 
in or near the Temple, and to get some or all of their meals there^ 
There is no earthly reason why they should not pass those 
hours in comfort^ nor why they should be obliged to eat and 
drink imcomfortably and expensively in public. What is 
needed, and greatly needed, is a club-house, large enough to 
accommodate both barristers and students, but founded and 
conducted on a much more simple and homely plan than the 
West End clubs. We use the word " homely," for it repre- 
sents exactly the want that should be supplied. If such a club 
is to answer its purpose, it must aim at affording the comforts 
and conveniences of a middle-class home. The building in 
which it is to b^ housed should be designed in strict accordance 
with this view. If consistently carried out by an able archi- 
tect, it may be made very effective without spending any money 
on mere external ornament. Its internal arrangements, furni- 
ture, and fittings should be simple, useful, and inexpensive. 
The table should be supplied with plain but substantial fare^ 
and all extravagance in cookery should be restrained. It is 
the occasional fine dinners, and the self indulgence of the pro- 

♦ The members who go np for examination from the country are so 
few that they need not be t^en into account. 
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fessed epicure^ which swell the ordinary expenses of a club. 
If men want to fill themselves with fine dishes and rare wines^ 
they must go westward ; they should have no place in the club . 
we propose. 

Thus constituted, the subscription need only be very 
moderate, certainly not more than four guineas ; for we assume 
that there would be a large number of members, the successful 
and retiring lawyer, the hard worked lawyer, the amateu): 
lawyer, who would seldom if ever use it, except for half an 
hour in the middlle of the day. And if conducted on the 
system we have sketched, we believe it would be a most welcome 
institution to the bulk of the profession. It would afford them 
a retreat from the confinement of chambers ; it would supply 
them with meals, clean, comfortable, and economical. 

One great requirement also which such an institution would 
supply would be a law library of reference, accessible at all 
times. Such a library would be a great boon. At present the 
only law libraries which make any pretence of completeness, 
those of the different Inns of Court, are closed early in the 
day,* and the profession is excluded from reference to authorities 
at hours when they are most wanted. This would be always 
accessible. It should be confined exclusively to law and its 
Undred subjects, and should be made and kept as complete as 
possible. 

Another advantage which will be gained by a well arranged 
and developed scheme for a bar club, would be an increase of 
chamber accommodetion. The Royal Commission have already 
found, as we quite expected, that possession must be gained of 
considerable areas, surroundiog the site of the New Courts, in 
order to protect its frontage and approaches. But great part of 
the land so acquired will be at the disposal of the commission for 
buildings to be approved of by them. We make no doubt that 
they would grant on very favourable terms an appropriate site 
for a club-house, with residential chambers attached. 

* The very fair Library of the Law Amendment Society is open till 
10 p.m., but it is only open to members. 
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Objections^ of course, will be made to the plan we have sug- 
gested ; and we admit that there are disadrantages in a purely 
professional club. It will be onensided. Its gossip^ its talk, its 
discussions, will be all of one colour, and will too often have a 
twang of the forum. But these are slight defects compared 
with the material conveniences*^and comforts it will supply. 

There is only one diiSculty which seems to us to be of a 
serious aspect. Men who are in practice will demur to the in- 
troduction of mere students ; and we fear that the prejudice on 
this point will be strong. We, for our part, must earnestly protest 
against it, as unfair and unfounded in reason. We can see no 
harm, only good, in the presence and conversation of those who 
are about to join the body. Some, of course, will be fools and 
triflers; but they must be everywhere and can do no harm. 
Some, too (and this applies equally to barristers and students)^ 
will be men of ill character, or no character ; unfit for the 
society of gentlemen. To provide against the possibility of 
such men getting in, precautions might easily be taken. 

One thing is plain, if anything is to be done, it should be done 
at once ; or the sites available for this fitting compliment to the 
New Courts of Justice will be lost. We, therefore, eamestiy 
commend the subject to the attention of the profession ; more 
especially to those members of it who have achieved success ; 
who have gone through the discomfort we have alluded to ; 
whose jceuntenance and support would at once ensure the suc- 
cess of such a plan as we have sketched. 

In our next number we hope to return to the subject of the 
designs for the New Courts. 
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POSTSCRIPT.— ELECTORAL BRIBERY AND 
CORRUPTION* 

THIS subjectj so directly affecting the House of Commons^ 
and the honour of its members^ must now be taken up in 
earnest by parliament 

The remedy proposed by Mr. Serjeant Pulling, and dis- 
cussed in the Law Magazine and Review for May and August, 
seems to meet with favour from both liberals and conservatives 
anxious to wipe off the stigma now attaching to both the elec- 
tors and the elected ; and the scandalous disclosures at 
Yarmouth, Reigate5 Totnes, and Lancaster, have led a large 
portion of the newspaper press to approve Mr. Serjeant 
Pulling's plan of an effectual supervision of election proceed- 
ings on the spot, immediately after the election, and before the 

* In the letter on tliis subject wHch appeared in our last number, the 
writer, alluding to a paper which we had published two years preyiously, 
said, "About two years ago, you published an article by Mr. Christie, 
on the best means of preventing or repressing electoral corruption. 
. . . . The learned author recommended us to place corrupters and 
corrupted amouR the criminal classes, and to send a few voters, de- 
monstrably venfu, in company with bribe-offering senators, actual or 
potential, into penal servitude or imprisonment with hard labour, just 
jpcmr enc(yu/rager Us autrea" We have received a letter from Mr. Christie, 
m which that gentleman complains that he made no such recommenda- 
tion as that above quoted, but simply referred to it as one which had 
been made by Mr. Baron Pigott and others, when offering suggestions 
to the Corrupt Practices Prevention Committee, and to which also Lord 
Brougham has lent the weight of his sanction and approval. ^ Mr. 
Christie complains that he had already corrected this misquotation of 
his paper in a note which appeared in the Law Magaavne, Vol. 17, page 
265, appended to an earlier letter, bearing the same signature as tfaAt 
in our last number. 

We have communicated with Mr. F. Turner, the writer of the letters 
in question, who states that the one published last November waswritten 
at our request, at a short notice, and without his referring to the pre- 
viously published papers, the effect of which he stated from memory, 
not havmgat hand the volume of the Law Magazine in which they are 
contained. He greatly regrets to find that he has thus fallen into the 
error of imputing to Mr. Cnristie the authorship of this particular re** 
commendation, after vhe had formally disowned it ; and he therefore 
begs to express his regret for any inaccuracy of which Mr. Christie 
may feel that he has a right to complain. 

VOL. XXII.— NO. XLIV. A A 
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retnm of the writ — a plan by which not only great expense 
would be sayed^ but the agents of bribery and corruption would 
be far more readily kept in check than under the present faulty 
proceedings by election petition so easily perverted into an 
electioneering job, or actions for penalties so constantly used 
for mere extortion. 

The Examiner has recently had some very sensible articles 
on this important subject^ written as it appears by Mr. W. D. 
ChristiCj who on many previous occasions advocated a reform 
of the laws relating to electoral corruption. The Law Amend- 
ment Society has fixed Monday^ the 11th February^ for a full 
discussion of Seijeant Pulling's proposal^ and we hope in the 
next number of the Law Magazine and Review to recur to it^ 
whether the House of Commons in the meantime think well 
to grapple with the evil or not 
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[%* It should be understood that Notices I of New Works ' forwarded 
to us for Keview, and which appear in this part of the Magazine, do not 
preclude our reeurrii]^ to them at greater length, and in a more 
elaborate form, in a subsequent Number, when tbdr character and importanoe 
require it.] 



On Bailway and other Injuries to the Nervous System, ^ By John 
Erichsen, F.B.C.S., Professor of Surgery and Clinical Surgery 
in University College ; Examiner in Surgery at the University 
of London^ &c., &c« London : Walton and Maberley, 1866. 

Railway Accidents or Collisions ; their Effects, Immediate and 
Remote, upon the Brain and Spinal Chord, and other portions of 
the Nervous System. By Wm. Camps, M.D., Edinburgh, 
M.E.C.P., F.K.C.S., &c. London : H. K. Lewis, Gower Street. 
1866. 

Bailway Accidents, comprising the following papers : — 1. Railway 
Accidents, their Causes and Means of Prevention. By James 
Brunless, 'M. Inst., C.E. 2. Bailway Accidenjfcs, and the bearing 
which Legislation has upon them. By Capt. D. Galton, F.B.S., 
&c., and other papers, by Charles Manby, F.B.S., C.E., and 
James Forrest, Assoc. Inst. C.E. London : Clowes and Son. 1864. 

The above-named works on railway accidents may be perused with 
considerable interest and advantage, either as a matter of curiosity 
relative to the nature and causes of ordinary accidents that occur to . 
travellers by rail, or in special relation to the trials and disputed points 
in medico-legal and arbitration cases so frequently brought before 
public tribunals. Readers may occasionally be shocked by the catas- 
trophes which, looked at in detail, are sufficiently appalling ; but in 
looking more generally at the small loss of life compared with the 
numerically large exposure to risk, the dangers of railway travelling 
are greater in imagination than in reality. The above-named works 
contain many important questions resulting from the study and 
experieiice of certain forms of injury which the nervous system may 
sustain from accidents on railways. The works of Professor Erichsen 
and Dr. Camps belong specially to this department of medical and sur- 
gical practice, and the group of cases selected by these gentlemen 
Slustrate numy delicate and difficult questions having a legal and 
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medico*Iegal bearing, and upon which a conflict of opinion has 
exiited. £i the work of Mr. Erichsen, the cases taken for illustration 
are not altogether confined to those of railway accidents, but he 
endeavours to show that the same effects maj, and do frequently, 
result from other and the more ordinary injuries of civil life. A 
singular class of cases of the utmost interest and importance, and 
typical of a class of railway accidents, is the group of cases on 
'* Concussion of the Spine," from whatever cause arising. So fre- 
quently are these cases met with, that some surgeons have actually 
been disposed to designate this peculiar affection of the spine as the 
*^ Railway Spine,** Mr. Erichsen shows most incontestably that before 
railways existed many distinguished surgeons in this country and in 
Frapce recognised the same set of phenomena'as accidents and occur- 
rences in common life, but which probably are now more noticeable 
and increased in frequency and intensity since the introduction of 
railways. 

It is with the view of clearing up some of the more obscure points 
connected with these classes of cases and railway injuries, that we 
recommend this work for perusal. The utmost practical skill and 
judgment marks every page of this work in the endeavour to unravel 
the complicated series of cases subjected to the observations and 
remarks of the author. 

In the less pretending pamphlet of Dr. Camps, two well-marked 
cases are quoted ; but he regards the pathological conditions in- 
volved in these accidents as a domain of practice almost uncultivated. 
He expresses a hope that a becoming relation will be established 
between the two honourable professions of law and medicine. Space 
will not' permit of a notice beyond giving the titles of other papers 
before us containing details of the number and nature of railway 
accidents. Many questions are scattered among them relating to the 
responsibility of railway boards and other important matters in con- 
nexion with such accidents, which are at all times worthy of 
serious consideration by the legal profession, as well as by engineers 
and others concerned with cases before courts of law or before 
parliamentary committees. 

The Practice of the High Court of Chancery, as altered by recent 
Statutes and by the consolidated and other general orders of the 
Court, comprising Proceedings by Bill, Special Law Summons, and 
under the Charitable Trusts Acts, the Settled Estates Acts and the 
Infants Marriage Act. By Hubert Ayckbourn, a Solicitor of the 
Court. Eighth edition. By J. Napier Higgins, BA., of Lincoln's 
Inn, Barrister-at-Law. London : Wildy and Sons. 1866. 

The great value of Ayckbourn to the Chancery practitioner is suffi- 
ciently proved by the fact that this is the eighth edition of that 
well-known work which has gone through the press. The present 
edition has been carefully revised by Mr. Higgins, who has incor- 
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porated in the original text all the statutes and orders of the court 
which haye in any waj altered the practice of late years. The book 
has become more valuable and useful in his able hands. We can do no 
more than direct the attention of the practitioner to the importance 
of availing himself of this new guide in the intricate mazes of the 
practice of our High Court of Chancery. 

The Practical Conveyancer. By Bella Rouse, Esq., of the 

Middle Temple, Barrister-at-Law. Third edition. London : 

Butterworths. 1867. 

The best test of the value of a book written professedly for prac- 
tical men is the practical one of the number of editions through 
which it passes. The fact that this well-known work has now reached 
its third, shows that it is considered by those for whose convenience 
it was written to fulfil its purpose well. 

Institutes of the Laws of Ceylon. By Henry Byerly Thomson, 

second Puisne Judge of the Supreme Court of Ceylon. London : 

Triibner and Co. 1866. 

This exceedingly important and elaborate work demands at our hands 
something more than the mere passing notice for which alone we 
have space in the present number. We therefore propose to post- 
pone all remarks upon it to our next, in order that it may be re- 
viewed by UJ3 at due length and with due completeness. 

Constitutionalism of the Future ; or. Parliament the Mirror of the 
Nation. By James Lorimer, Begins Professor of Public Law in 
the University of Edinburgh. Second edition. London : Long- 
mans, Green, Reader, and Dyer. 1867. 

Plea of the Unrepresented Commons for Bestitution of the Fran- 
chise : an Historic Enquiry. By Thomas Chisholm Anstey, Esq., 
of the Honorable Society of the Middle Temple. London : 
William Bidgway. 1866. 

Our Constitution and the Elective Franchise. London : P. S. King. 
1866. 

The Middle Classes and the Borough Franchise. By Henry War- 
wick Cole, Q.C. London : Longmans, Green, Beader, and Dyer. 
1866. 

Speech delivered at a Meeting of the Liverpool Beform League, on 
December 19th, 1866. London : Longmans, Green, and Co. 

We abstain on this occasion from any special notice of any of the 
above books and pamphlets, as the questions of which they treat, 
and therefore the special works themselves, will form the subject- 
matter of an article in our next number. 
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A Manual of Naral Prise Law. By Godfrey Lnshington, late 
Fellow of All 8ou1b' College, Oxford, and of the Inner Temple, 
Barrister-at-Law. London : Butterworths. 1866. 

This work is intended, as we learn from the author's introductory 
remarks, not as a theoretical work for the diplomatist or the student 
of international law — nor even for the reference of the courts or of 
the practitioners in this branch of law — ^but as a practical guide for 
the officers of Her Majesty's navy in time of war. 

There has been hitherto a great dearth of useful authorities of this 
class. In this comparatively short work, however, the naval officer 
may find intelligible rules for his guidance in cases of emergency in 
which no orders from superior authorities at home could bestead 
him. Nor is the work difficult of reference. The text is broken up 
into settions, 303 in number ; and these are further arranged under 
appropriate heads in different chapters, thus enabling the officer at 
once to find the particular point which he needs — a facility not to be 
undervalued when we remember how often a decision must be almost 
instantly made. 

For instance, under '' Contraband," ch. X., we find the term is ap- 
plied to four classes : i. Goods; ii. Persons; iii. Despatches; iv. 
Vessels. Then, confining ourselves to i.. Contraband Goods, we are 
told that these ai*e ▲ Goods absolutely contraband ; or b Goods con- 
ditionally conti*aband. These terms are explained, and to prevent 
any misapprehension, liets are respectively given of the principal 
articles coming under either head. The destination of the vessel ; 
what excuses are to be disregarded ; the liability of the vessel, when 
it begins and when it ends ; and the penalty, exbauit the subject of 
contraband goods. 

We may here be permitted to suggest that marginal notes might 
be better than the italicized sub-titles which, occurring here and 
there between the sections too often and too irregularly, somewhat 
mar in our opinion the perspicuity of the whole. 

There is a full index, and the very useful if not essential addition 
of some sixteen different forms for the various affidavits, certificates, 
inventories, &c., which the naval officer may find necessary. In short, 
this is a book written by an able man, who, from practice in the par- 
ticular courts, no less than from hereditary connection, is conversant 
with this important branch of international law ; and we can only 
reconmiend most strongly every officer in conomand of any of Her 
Majesty's vessels of war not only to possess, but also to make himself 
master of the contents of Mr. Godfrey Lushington's Manual of Naval 
Prize Law. 

The Sanitary Acts. By W. H. Michael, Esq., of the Middle 
Temple, Barrister-at-Law. London : H. Sweet, 1867. 

Two of the most important statutes that have of late passed through 
parliament, are the Sewage Utilization Act of 1866 and the Sanitary 
Act of 1866. It is notorious that up to the present time the 
sewnge and water-supply of towns and parishes throughout the 
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kingdom were in a state than which nothing could well he more 
unsatisfactory, the Public Health Act of 1848, and the Local 
Government Act of 1858, having appparentlj been carefully 
framed so as to be rendered powerless against the inevitable over- 
economy and carelessuess of local authorities. Now, however, that 
attention has been more fully drawn to the subject, and that suffi- 
cient water-supply and proper sewage are rendered possible by the 
legislature, we may hope that uncleanliness, with its attendant 
diseases and other evils, may be a less formidable enemy to the 
country than it has hitherto been. Mr. Michael has done good 
service, not only to the profession, but to all who require a practical 
acquaintance with the important pieces of legislation of which 
he treats, by so promptly publishing thes^ acts in so useful a form. 
The merits thai are looked for in a practical work of this kind are 
accuracy, clearness, and the capability of quick and easy reference ; 
and all of these qualities this work contains. Indeed, as respects the 
last exceedingly important quality, the index is a model in point of 
arrangement and copiousness ; it might, in fact, be said to be un- 
necessarily copious, were it possible that in a law-book this could 
ever be the case. The statutes themselves are preceded by a full 
abstract of their contents, and are accompanied by notes and references 
to cases all useful and to the point. There is also a short 
introduction giving an account of the changes of the law con- 
cerning the matter treated of and their general effect. Altogether, 
this book is most excellently adapted to its highly important subject, 
and all who find it requisite to make themselves acquainted with any 
of the provisions of the sanitary acts cannot do better than make 
use of it, more especially since, unlike many law-books of the same 
class that could easily be named, this is evidently the work, not of 
one to whom his subject is as new as it is to his readers, but of one 
who has brought to bear upon it much previous knowledge and 
experience. 
Fry's Lodging House Acts. Third Edition. Knight and Co., 90) 

Fleet Street. 
We welcome another edition, the third of this admirable little work, 
improved, as it is, by an introduction very ably written to the 
recent legislation on the subject of Lodging Houses, as included in 
the Labouring Classes Dwelling Houses' Act, 1865, and the Act of 
last session enabling the Public Works Loan Commissioners to make 
advances towards the erection of dwelEngs for the labouring classes, 
and the provisions in the Sanitary Act, also of last session, relating 
to lodging houses. At the present time, when so much interlBst 
attaches to the question, what is to be done with those evicted from 
their dwellings by the progress of metropolitan improvements ? it 
would be well if a more extended knowledge prevailed of the pre- 
sent state of the law, and what is proposed for its amendment. We 
know of no means of accomplishing tiiis more easily and e^ctually 
than the very clear and condensed introduction of Mr. Fry in his 
little work. 
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A Conne of Beading for the Final Examination of the Incor- 
porated Law Society. A Lecture delivered before the Hull La^ 
Students' Society, by A. K. Bollit, LL.D., Gold Medallist in 
Laws of the University of London, Prizeman of the Incorporated 
Law Society. London : Cox, 10, Wellington Street, 1866. 

Mr. Bollit, who has lately been admitted as an attorney, obtained 
during the years of his studentship nearly every educational honour 
that was within his reach. In the pamphlet before us, he tells those 
who are still students by what means he was enabled to achieve such 
a brilliant preparatory career. Mr. Bollit, however, takes a high 
standard, to which, after all, but few will attain. The average class 
of students will be content to read books fewer in number and more 
elementary in character than those to which he invites their atten- 
tion. The lecture, nevertheless, abounds with useful hints and 
valuable information. If the law students of the future followed 
one-half of the advice that Mr. Bollit gives them, they would be a 
more distinguished class of men than ever their predecessors in any 
age have been. 



Books Received. 

The Contract of Pawn, by Francis Turner, of the Middle Temple, 
Barrister-at-Law. London: Jackson and Keeson. 1866. 

The Law and Practice in Bankruptcy. By William Downes 
Griffith, H.M. Attorney-Greneral, Cape Town, assisted by Charles 
Arbuthnot Holmes. Barrister-at-Law. London: H. Sweet, 1867. 

A Letter on the Beform of the Bankruptcy Law of England, 
addressed to the Bight Hon. the Lord Chancellor. By William 
Sidney Gibson, M. A., Barrister-at-Law, one of the Begistrars of the 
Court of Bankruptcy. London: Butlerwortbs. 1866. 

Massachussets Ecclesiastical Law. By Edward Buck, of the 
Suffolk Bar. Boston: Gould and Lincoln. 1866. 

A Chart of Family Inheritance, according to Orthodox Moohnm- 
mudan Law. London: Amer. 1866. 

A Treatise on the Law and Practice of Benefit Building and 
Freehold Land Societies. By William Whittaker Barry, of Lincoln's 
Inn, Esq., Barrister-at-Law. London: Horace Cox. 1866. 

The Fusion of Law and Equity: an Address delivered before the 
Legal and Historical Society. By A. Houston, Esq., LL.D., of the 
Middle Temple, Barrister-at-Law. Dublin: 1866. Printed for the 
.Society. 

American Neutrality: its Honourable Past and its Expedient 
Future. By George Bemis. Boston: Little, Brown, and Co. 1866. 

A Digest of the Law: How Attainable. By Malcolm Kerr, LL.D., 
Advocate and Barrister-at-Law. London: Butterworths. 1866. 

A Treatise on the Law of Window Lights. By Francis Law 
Latham, Esq., of the Inner Temple, Barrister-at-Law. London: 
Butterworths. 1867. 
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LORD CHIEF JUSTIOB ESLE. 



An incident, of a verj interesting and unfrequent occurrence in its 
nature, took place on the last day of Michaelmas Term in the Court of 
Common Pleas. On the retirement of the learned Chief Justice from 
the bench, the bar, through the Attornej-General, were desirous of 
expressing the great respect in which his lordship was held by them 
and the profession generally, of which he had for so long been so dis- 
tinguished an ornament. The court was crowded to excess, among 
those present being the Solicitor-General, the Queen's Advocate, 
Sir Boundell Palmer, and most of the leading members of the bar. 
Upon the reassembling of the court, after the disposal of motions, the 
whole bar rose, and remained standing during the address and the 
reply of his lordship. The Attorney-General said: 

"I rise, my Lord Chief J ustice, in the name and on behalf of the bar, 
to offer our tribute of respect and veneration on this the last occasion, 
as we are given to understand, on which your lordship will be upon 
that bench. My lord, if our respect were due from considerations arising 
exclusively in this court, my experience here might not perhaps be 
enough to justify me in coming forward to give expression to our 
feelings. But, my lord, it rests on broader considerations, on 
considerations known ai)d approved by us all ; and I could not, there- 
fore, as Attorney-General and leader of the bar, deny myself the 
privilege of representing them on this occasion. My lord, we all feel 
and desire to acknowledge that under your presidency in this court 
the great judicial duty of reconciling, as far as may be, positive law 
with moral justice, has been satisfied ; the letter of the law which 
kills, and the higher discretion of the judge that has been well said to 
be the law of tyrants, have been alike kept in proper and due sub- 
jection. Learning, great experience in idSairs, wise administration, 
have been so combined that with the assistance of the eminent judges 
associated with you on that bench, the laws of England have been 
exhibited in their true aspect as the exponents of the rights and 
privileges of her citizens and the guardians of her liberty. The 
Court of Common Pleas, my lord, under your presidency, has ob- 
tained the just confidence of the public and the profession. I shall 
not be forgiven by my colleagues if I stop here. I shall not be 
forgiven if I fail to express our admiration for the simplicity and 
elevation of character that has adorned that administration. Our 
affectionate regard is due for the private and social qualities of your 
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lordship, and for the kindness and courtesy that have been displayed 
upon the bench and in the intercourse of private life. Our homage 
is due and is paid to the worth of the man and to the dignity of the 
judge. It is no idle ceremony that induces us thus to intrude upon 
you. We know that your lordship nrould, had it been possible, have 
retired from that bench without public observation, but it was not 
possible to be allowed. There are times when the dictates of the 
heart must be obeyed, and this was one of them ; when the universal 
feeling insists upon these being carried out. It may be right sense 
of duty in your lordship, and no doubt it is, that in the full possession 
of the greatest judicial faculties, your lordship retires from the active 
duties of the ordinary judicial life. Your labours have, ^no doubt, 
been incessant, severe, excessive ; but we may be pardoned if we bear 
in mind, that your lordship is still a member of one of our highest 
judicial appellate tribunals, and that ' the law and the country at 
large may still for long years to eome — so far as is consistent with 
your lordship's ease and retirement — derive benefit from your great 
wisdom and experience. And that in these future years your lord- 
ship may enjoy every iconsolation and happiness that can surround 
the maturity and close of a valued life, is the earnest and ardent 
prayer of every one of us. With these imperfect and feeble expres- 
sions of our sentiments, I now, addressing you as Lord Chief Justice 
of the Common Pleas, and happily addressing you in that character 
only, respectfully say to you, in the name and on behalf of the bar, 
farewell." 

The Lord Chief Justice replied : 

<< My words in reply must be few. I return my earnest thanks 
to you and all whom you represent on this occasion. I have 
laboured to do justice according to law, and to obey humbly the 
power that gave me sense of right. If any duty in which I have 
taken part has been well performed, the honour is mainly due 
to those who in their respective departments have had to co- 
operate with me in the noble work of administering justice. It is 
eminently due to the bar. I have seen a long succession of advocates, 
and among the many of the highest worth, swaying important 
interests by their words, and always speaking with inflexible integrity, 
and making the line of duty plain for the judge ; men whom I 
delight to think of with increasing respect and regard. I have the 
happiness to know that the estimation of the bar is well maintained 
and I shall ever retain the deepest interest in its honour for the sake 
of its members and also of the public. Above all, I desire that a 
due share of honour should be given to my brethren of this court 
with whom I have been taking consolation and interchanging minds 
for years past to my unspeakable benefit. I may not in their presence 
say all that I feel towards them, but I cannot refrain from adding 
that their affectionate help has been the sunshine on my path and the 
breath of my judicial life. I now take my leave. Though sensible 
of manifold defects, I still venture to believe that I have devoted the 
best of my ability to the duties of my office unceasingly down to the 
present time, when I find need for some abatement of working. Your 
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approval seema to sanction the hope that I' maj not have laboured 
altogether in vain. Those words of approval pronounced by the 
Attorney-Greneral in this assembly to-day are to me a great support 
and reward. I am heartily thankful to you for them, and they are 
intensely endeared to me by the genial kindness of your farewell" 

His lordship spoke under the influence of strong emotion, which he 
did his best to suppress ; and no business was afterwards brought 
forward, but the sitting of the court was adjourned by the usual 
proclamation until next term. 

LORD CHIEF JUSTIOB LSFROT. 

To a valedictory address presented by a deputation of the Council 
of the Incorporated Law Society of Dublin, on the occasion of 
his lordship's retirement from the bench, the following appropriate 
reply was read by his lordship, who is now in his ninety-second year, 
the original of which, in his own hand- writing, he afterwards handed 
to the deputation : 

'^Gentlemen, I find it difficult adequately to express the grati- 
fication I feel in receiving the address you have presented to 
me on behalf of the attorneys and solicitors of Ireland. Such 
testimony, not only of approbation, but, as you have kindly said, 
of respect and esteem, founded upon the discharge of those public 
duties, of which for more than a quarter of a century the members 
of your body have necessarily been constant and watchful observers, 
may well be regarded as a source of honourable pride and pleasure, 
and I beg to assure you I shall always so esteem it. Your address 
refers to a subject which has long engaged my anxious attention, and 
though now withdrawn from the sphere of duty in which I could 
effectively assist the praiseworthy efforts of the Law Society to 
uphold the character and social status of that important branch of 
the legal profession to which you belong, yet I shall not cease to feel 
a deep interest in the subject. My long experience in the adminis- 
tration of justice has strengthened my early convictions as to the evil 
of the practice which now prevails of allowing men to take upon them 
the duties of your profession who have neither the education nor the 
intelligence necessary for the purpose — a practice which is oppose^l 
to the well and wisely established rule in England, and which de- 
prives the suitors of the security they ought to have in being repre- 
sented by those who have been admitted members of your profession, 
and you, as officers of the court, are subject to its control. It seems 
to me that the interests not only of your profession, but of society at 
large, require the abolition of such a practice, and if a remedy cann6t 
otherwise be provided for the evil, I trust the aid of the legislature 
may be obtained for the purpose. — I remain, gentlemen, yours very 
faithfully and obliged, 

Thomas LEFBor." 

An address from the bar has also been presented, as follows : — 
" Sir, — We, the undersigned members of the bar of Ireland, desire 
to address you on the occasion of your retirement from the judicial 
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bench. We express with pleasure our appreciatioii of the industry 
and energy, the logical power, the profound learning, the great 
talents, and high integrity by which your long professional career 
has been illustrated, and we acknowledge that your distinguished 
success was the just reward of these admirable qualities. Your 
reports of the judgments of Lord Redesdale in the Court of Chancery, 
the first service rendered by you to the administration of the law, 
have found a becoming sequel in many valuable judgments pro* 
nounced by yourself in the Courts of Queen's Bench and Exchequer 
to which the highest authority permanently attached. We are per- 
suaded that the bar of Ireland will long cherish with pride and 
gratitude the memory of the dignity and courtesy which marked 
your conduct as Chief Justice. We would congratulate you on the 
many pleasant memories which will follow you into your retirement, 
the recollection of youthful honours won at the university, of early 
struggles, and exciting triumphs in your profession, of many genial 
and distinguished friends ; and, lastly, of the admiration and deep 
respect achieved by your talents, and the firmness and impartiality 
with which you administered the law. In that retirement we trust 
that by the blessing of Divine Providence you may enjoy a serene 
old age, adorned by the exercise of private virtues, enriched with the 
abundance of domestic happiness, and supported by a bright hope of 
immortality. And now, sir, we cordially bid you farewell." 

This address was signed by about 250 barristers, including sixty 
Queen's Counsel. 
The following answer was read by the venerable ex-Chief: 
'^ Mr. Attorney-General, — Allow me to express my cordial thanks 
to you and all those whom you represent for the truly gratifying 
address which you have just read, recording, as it does, the sentiments 
of so many of the most eminent members of the Irish bar, distin- 
guished for learning, talent, and moral worth. I am well aware that 
your kindness has led you to overlook many deficiencies, and greatly 
to overrate my services in discharge of the duties of the important 
office which I have so long filled, but I can conscientiously say you 
could not overrate my anxious desire that the law should be so ad- 
ministered in the court over which I have had the honour to preside 
as to secure the confidence and respect of all those interested in it, 
and if I have at all succeeded in this, as your kind address would 
lead me to hope, I gladly take the present occasion of acknowledging 
my gratitude to Him from whom all power flows for the fulfilment 
of any duty, and to whom alone we can look for a successful result 
from any effort of ours. I bhall ever retain a grateful remembrance 
of the valuable assistance and co-operation I have received in the 
administration of justice, not only from my brethren on the bench, but 
from the members of the bar, as well from the integrity and upright- 
ness as the ability and intelligence with which they have at all times 
discharged the duties that belonged to them. Many of you, no doubt, 
have already learnt for yourselves that the law of England presents 
one of the noblest and most useful of human studies to an intellectual 
mind ; but to those of you who have but just entered on your pro- 
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fessional career, let me say that after the experience of a long life I 
look back not only to the university honours and the professional 
triumphs to which you have so gracefully referred, but to the years 
of diligent and patient study which I devoted to the acquirement of 
a thorough knowledge of the principles of our law, as of the most 
pleasing recollections of my early Hfe. I now bid you farewell ; 
and in doing so allow me to reciprocate the kindest — the best of your 
wishes for me, by expressing my earnest prayer for each and «dl of 
you, that as advancing years roll on, your earthly path may be 
lightened by that bright hope of immortality which can alone give 
true happiness or secure to any man a peace of mind that will stand 
the best of adversity as well as prosperity." 

BCrtALISH. 

The following important series of opinions of counsel as to the 
legality of adopting certain vestments and ornaments, as well as of 
practising certain usages* for the celebration of Divine service in 
the Church of England, has been obtained by the English Church 
Union in reply to a detailed case categorically submitted to the distin- 
guished legal authorities whose names are appended to the various 
opinions. 

1. *^ We are of opinion that the vestments mentioned in the First 
Prayer-book of Edward VI. — ^namely, *a white alb, plain, with a 
vestment or cope,' may lawfully be used by the minister in celebrating 
the Holy Communion, and that the assisting ministers may also wear 
' albs with tunicles.* 

" We think that the language of the Rubric, * that such ornaments 
of the Church and of the ministers thereof • . . shall be retained, 
and be in use, as were in this Church of England by the authority of 
parliament, in the second year of the reign of King Edward the 
Sixth,' adopted, as they are, from the 1 Eliz., c. 2, s. 25, must be 
construed in the sense in which they were used in that statute, and 
that they must therefore be taken to authorise the use of, at least, 
those articles which were prescribed in the first Prayer-book of 
Edward VI. 

" We think that the interpretation we have put upon the Rubric is 
confirmed by the authority of the judgment of the Privy Council in 
liddell V. Westerton.* 

*' 2. We are of opinion that the placing of two lighted candles on 
the Lord's table, though not used for the purpose of giving light, is 
not unlawful. 

^*Dr. Lushington has expressed an opinion to the contrary in 
Liddell v. Westerton, but no decree was pronounced on the point ; 

* «* The Rubric to the Prayer-book of Jan. 1, 1604, adopts the language of 
the Rubric of Elizabeth. The Rubric to the present Prayer-book adopts the 
language of the statute of Elizabeth; but they all obviously mean the same 
thing, that the same dresses and the same utensils or articles which were used 
under tbe first Prayer-book of Edward YL, may still be used." (Liddell vt 
Westerton, Moo. P.C. Rep., p» 159.) 
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there was, therefore, no judicial determination of this question, either 
hj Dr. Lushington or the Judicial Committee of the Privy CounciL 

'* 8. We are of opinion that the burning of incense in censers for 
censing persons or things in the course of the service, is not lawful. 
We know of no sufficient authority for using incense any other way. 

*<4. We have considered the argument in favour of this usage; 
but upon the whole we think that, as the mixing of water with the 
wine is not mentioned in the present Rubrics relating to the adminis« 
tration of the Lord's Supper, it is not authorised.* 

*' 5. We are of opinion that there is nothing to forbid the use of 
leavened or unleavened bread in the form of wafers or any other 
shape.f 

"6. We think that the singing of hymns, introits, or anthems 
during the Communion Service is not au^orised, but that they may 
be used at the beginning and end. 

"Robert Phillimore. 

"July 13, 1866. "James Hannen." 

" I have no hesitation in declaring my concurrence in the answer 
of the Queen's Advocate to the first question proposed (the question 
relating to the vestments), having expressed my opinion to that effect 
at the consultation held on the 25th of June last, but I cannot with 
propriety now be a party to any opinion on the remaining points of 
the case.^ 

"Temple, July 14, 1866. Fitzrot Kelw." 

" 1. The words of the Rubric in the first Prayer-book of Edward 
YI., that ' the priest that shall execute the holy ministry shall put 
upon him the vesture appointed for that ministration, that is to say, 

* «« Since giving this opinion, I am bomid to say that farther inqniry and 
consideration satisfies me that the contrary opinion admits oi a very good arga- 
ment.— R.P." 

t «« I think the letter of Archbishop Parker to Sir William Cecil, Jan. 8, 
1671 (quoted at p. 42 of the case) is of great importance as an almost contem* 
poraneous exposition of this law : — * Sir, — When upon the return of my Lord of 
London (Sandys) from the court, we had communication of the communion bread, 
and he seeming to signify to me that your honour did not know of any rule 
passed by law in the Communion Book that it may be such bread as is usually 
eaten at the table with other meats, &c., 1 thought it good to put you in remem- 
brance'and to move your consideration in the same. For it ia a matter ot much 
contention in the realm : where most part of Protestants think it most meet to 
be in wafer bread, as the iiyunction prescribeth; divers others, 1 cannot tell of 
what spirit, would have the loaf bread, &c. . . . They that like not the 
injunctions force much the statute in the book. I tell them that they do evil to 
make odious comparisons betwixt statute and injunction, and yet 1 say and hold 
that the injunction hath authority by proviso of the statute. And whereas it is 
said in the note that to *take away, the superstition which any person hath or 
might have in the bread and wine, it shall suffice that the bread be such as is 
usually to be eaten at the table with other meats,' &c. ; ' it shall suffice,' I 
expound, where either there wanteth such fine usual bread, or superstition be 
feared in the wafer bread, they may have the communion in fine usual bread, 
which is rather a toleration in those two necesfiities, than is in plain ordering, as 
is in the injunction.* — R.P." 

t Sir F. Kelly had in the meantime been made Lord Chief Baron of the 
Exchequer* 
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a white alb plain with a vestment or cope ;' and the further direction 
in the same Rubric that the ' priest or deacons' helping ' shall have 
upon them likewise the vestures appointed for their ministry, that is 
to saj, albs with tunicles,V described the ornaments of the ministers 
at the specified times of their ministration. These ornaments * were 
in this Church of England bj the authority of Parliament in the 
second year of the reign of King Edward VI. ;' as such they are, in 
my opinion, now legal under the Prayer-book of 1662. 

^' 2. Taking the lighted candles to be ornaments, and apart from 
all symbolism, I am of opinion that two light candles on the Lord's 
table, even when not for the purpose of giving light, are not illegal. 

'^ 3. I am strongly of opinion that the burning of incense in any 
way and for any purpose in the course of any of the services is un- 
lawful. There is no direction that the officiating minister should do 
such a thing ; and he may not authorise others to do it. 

'* 4. I have some doubt on the lawfulness of ' adding a little pure 
and clean water to the wine.' It seems to have been the practice of 
the Church from the earliest times, is not contrary to the rite as com* 
memorative, and I strongly incline to the opinion that such addition 
is not illegal. 

^* 5. I am of opinion that the use of bread in the form of wafers is 
illegal. The words in the 20th cannon 1604, ' fine white bread,' and 
the words and form of the Rubrics and service of the Holy Com- 
mmiion, shut out altogether, as it seems to me, the substitution of 
wafers for bread ordinarily eaten. 

** 6. Strictly speaking, I apprehend no hymn or anthem may law- 
fully be used in the course of any of the services, except at the end 
of the third collect for morning and evening prayer. But it has been 
so usual to introduce hymns, introits, or anthems at the beginning of 
the Communion Service, and before the sermon, that I do not think 
any court would punish a clergyman who followed the custom. But 
the question is not confined to the lawfulness of the practice at the 
beginning of the service, but includes other portions of that service* 
I am clearly of opinion that no hymn or anthem can legally be intro- 
duced either after reading one or more of the offertory sentences, or 
during the pause for the priest to have * ordered the bread and wine,' 
or after the prayer of consecration during the communion of the clergy 
and people. 

^' At the end of the service, when all is over, I see no illegality in 
the use of a hymn or anthem. 

<' Temple, Aug. 7, 1866. J. Parkeb Deans.*' 

'^ On the 1st, 2nd, 5th, and 6th questions I agree with the Queen's 
Advocate and Mr. Hannen. On the 3rd question, I am of opinion 
that sufficient evidence as to use of incense under the Prayer-book 
of 1549 is not adduced in the case to prevent my agreeing with 
the Queen's Advocate and Mr. Hannen that the burning of in- 
cense in censers for the purpose of censing persons and things is not 
lawful. 

'<0n the 4th question I am of opinion that the * adding a little 
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pnre and dean water* to the wine before the chalice is put upon the 
communion-table is perfectlj legal. 

" Aug. 20, 1866. John Cutler." 

" I am of opinion that the < adding a little pure and clean water* to 
the wine before the chalice is put upon the communiourtable is not 
illegal. 

*' Upon all the other questions submitted to me I agree with the 
Quean's Advocate and Mr. Hannen. 

" Sept. 7, 1866. C. G. Prideaux.'' 

'' I am of opinion that the use of the vestments is clearly legal. 

*^ I have read the case printed as a case submitted on the part of 
the * several archbishops and bishops to counsel, and the opinion of 
counsel thereon, and, with the most unfeigned respect for the counsel 
whose names appear as subscribing the opinion, I am reallj unable 
to bring my mind to entertain a doubt upon the subject. 

*' I could easily understand the case and the reasons of the opinion 
if the questions were the converse of that which is the actual question 
to be determined — viz., if the question were whether any proceedings 
could be successfully taken against clergymen not using the ornaments 
which ^ were in this Church of England, by the authority of parlia- 
ment, in the second year of the reign of King Edward VI.' 

*^ But the disuse which may be suggested as an excuse in a penal 
proceeding for not strictly following a prescribed rule because it has 
become obsolete, does not seem to me to afford the slightest ground 
for imputing illegality to those who obey the very letter of the rule, 
and decline to avail themselves of such excuse. 

" To say, as appears to me to have been said, that the words ^ shall 
be retained and be in use' did, in the Rubric, at the time when the 
Kubric was made, mean—* there is only to be a retainer of things 
which being then prescribed have since been and continue' to be in 
use at this day, and that the use of things then prescribed and now 
fallen into disuse is forbidden' — seems to me to be a most unnatural 
interpretation, and the most violent implication. 

*' If they did not at the time mean so, of course no subsequent 
desuetude can make obedience to the prescribed rule now illegal. 
But if at the time they meant so, it certainly is a most singular form 
of expression, not used by ignorant men, not used by a parltamentum 
indoctutriy but used by learned theologians — ^men acquainted with and 
fully alive to all the controversies which had in the interval disturbed 
the country and a large part of Christendom on this very subject. 

'* I am satisfied that the Privy Council did not take any such view, 
and that the effect and plain language of their decision in WesterUm*8 
case was-^that everything as to the ornaments of the Church and of 
the ministers which was lawful in the second year of Edward YI., 
has continued to be and is lawful to this day. On the opposite con- 
struction I am unable to conceive why there should have been any 
reference to that year of Edward VI. at all. 

<' With regard to the ^estion of lights, it appears to me to be 
determined by exactly the same principles, sulgect to this question of 
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fact— < Are the two lighted candles properly included within the 
catagory of ornaments of the Church.' 

*^ Being of opinion that they are strictly ornaments, I am satisfied 
that they are legal. 

** In so advising I proceed on this ground — ^that the foundation of 
Dr. Lushington's judgment or dictum against (which would otherwise 
be conclusive with me) is in effect removed by the decision of the 
Privy Concil, viz., that the court cannot look into any supposed 
theological tendency of the ornament, whether more or less Protestant 
or more or less Roman, but simply to the prescriptions of the 
authorised Ritual. By that authorised Ritual, not revoked by any 
revocation now in force, two lighted candles were to be placed, or 
were allowed to be placed, on the altar. Whether it is to be called 
an altar or a communion-table seems to be immaterial on this part of 
the case. The same thing is meant. The words show that the two 
candles were not placed there for anything connected with the dis- 
tinction between an altar of sacrifice and a communion-table — for 
anything at issue between Roman Catholicism and Protestantism ; for 
they were so placed to remind the worshippers that our Lord was * the 
Light of the World/ 

" With regard to the question of the bread, I am of opinion that 
there is no illegality in the use of anything which in ordinary lan- 
guage may bef called bread, whether it be loaf or cake, leavened or 
unleavened, so that it be the best and purest wheaten bread, and so 
that it be bread that may be broken before the people. I cannot 
satisfy myself that a wafer is in this sense of the word bread; nor 
that it is lawful to mix water with wine. I think it is not lawful to 
vary the prescribed form at all. Adding to it is varying, and I do not 
find any evidence that at the time when the present Prayer-book was 
compiled the word ^ wine ' was^ understood to mean wine mixed with 
water. 

" I find myself unable to arrive at the conclusion that it is now 
lawful to use incense during any part of the service, or to use introits 
or hymns during the celebration of the sacrament of the Holy Com- 
munion. But for the established practice, I should have been much 
inclined t-o think that the use of hymns during any part of the 
service is illegal. A hynm is in truth a prayer, or praise, or thanks- 
giving in rhythmical words ; and it is difficult to prescribe limits to 
what may be introduced into the service under the form or pretence 
of a hymn. 

'^ But although the Communion Service is technically one service, 
it is practically and substantially composed of three distinct parts — 
the ordinary Communion Service of Sundays and holidays, the ser- 
mon, and the service proper and peculiar to the actual administration 
of the sacrament ; and, as the established usage has sanctioned the 
use of a hymn before the first and between the first and second, I 
am unable to see why it should be illegal to use a hymn or introit 
before or after the third part of the same service.. 

"Lincoln's Inn, Nov. 10, 1866. W. M. Jambs." 
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*^ 1. Wd are of opiDion that the Testments prescribed in the First 
Prayer-book of Edward VJ. for the use of the minister and those 
-who assist him in celebrating the H0I7 Communion may now be 
lawfully used. 

" 2. We are of opinion that the use of two lighted candles upon 
the altar, not for the purpose of giving light, but ' for the signification 
that Christ is the very true Light of the world/ is not lawful. 

** 8, 4, and 6. We are also of opinion that the burning of incense, 
the adding of water to the wine administered in Holy Communion^ 
and the singing of hymns, introits, and anthems in the matter sug- 
gested in these questions respectively, are none of them now lawful. 

*' 5. We are not able to express a decided opinion as to the use of 
wafer bread in Holy Communion, but we are disposed to think that 
it would be held by a court to be not lawful. 

" Wm. Bovux. 

« Temple, Nov. 17, 1866. " J. D. Colekidge." 

Sir William Bovill (now Lord Chief Justice of the Common Pleas) 
was Solicitor General when he gave this opinion. 

LAW BEPORTING IN IBELAin>. 

In May last a meeting of the Irish barristers was held in Dublin, 
for the purpose of considering the best means of ir&proving the 
present system of reporting, and a resolution was passed to the effect, 
that it was desirable, as far as practicable, to adopt the system 
recently established in England. A committee having been ap- 
pointed, a scheme of reporting was drawn up, and subsequently 
approved of. A guarantee fund was raised to meet the prelimi- 
nary expenses of establishing the proposed Reports, and by the 
beginning of December the arrangements were finally completed for 
commencing the proposed series. The Reports will be ciftlled the^ 
Irish Beportt, and will begin from the first day of Hilary Term, 
1867. They will be divided into two series. Equity and Commcm 
Law ; the former comprising the decisions in the Courts of Chancery, 
Appeal in Chancery, Rolls, Landed Estates, Probate, Bankruptcy, 
and Admiralty; and the latter comprising those in the Courts of 
Queen's Bench, Common Pleas, and Exchequer, the Exchequer 
Chamber (including Registry cases), the Consolidated Chamber, and 
the Court of Criminal Appeal, and will be uniform with the Law 
Jteports now in course of publication in England. The Council have 
received an intimation from the publishers that the Irish Chancery 
and Common Law Reports will be discontinued from the commence-* 
ment of Hilary Term, 1867, and they have arranged that the publica* 
tion of the Irish Jurist shall cease on the completion of the current 
volume ; thus the Irish Reports will be the only publication of the 
decisions of the Irish Courts. 
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EXAMINATIONS AT THE INCORPORATED LAW 
SOCIETY. 

Michaelmas Term^ 1866. 

At the final ezammation of candidates for admission on the roll of 
attorneys and solicitors of the superior courts, the Examiners recom- 
mended the following gentlemen, under the age of 26, as being en- 
titled to honorary distinction: — William Joseph Eraser, William 
Henry Cory, Edward Hitchings Flux, and William Bache. 

The Council of the Incorporated Law Society have accordingly 
awarded the following prizes of books: — ^To Mr. Eraser, the prize of 
the Honourable Society of Clifford's Inn; to Mr. Cory, the prize of 
the Honourable Society of Clement's Inn; to Mr. Flux and Mr. Bache, 
each one of the prizes of the Incorporated Law Society. 

The Examiners abo certified that the following candidates, under 
the age of 26, passed examinations which entitle them to commenda- 
tion:— Robert Brown, jun.; William Henry Horner, and William 
Phillips Sawyer. The Council have accordingly awarded them cer- 
tificates of merit. 

The answers to the questions by the follorwing candidates were 
highly satisfactory, and would have entitled them to prizes if they 
had not been.above the age of 26: — Frank Milner Russell, and Henry 
Jennings. 

The Examiners also reported to the Council that, among the can- 
didates from Liverpool in the year 1866, Mr, Daniel O'Connell French 
passed the best examination, and was in their opinion entitled to 
honorary distinction. The Council have, therefore, awarded to Mr. 
French the prize, consisting of a gold medal, founded by Mr. Tim- 
pron Martin, of Liverpool. 

The gold medal founded by Mr. John Atkinson, for candidates 
from Liverpool or Preston, who have shown themselves best ac- 
quainted with the Law of Real Property and the practice of Con- 
veyancino:, has been also awarded to Mr. French. 

Mr. Atkinson's gold medal for the year 1866 has been awarded to 
Mr. Robert Sugden Payne. 

The number of candidates examined in this term was 139; of these, 
136 passed, and 3 were postponed. 



BAR EXAMINATIONS. 

Michaelmas Term, 1866. 



At the general examination of students of the Inns of Court, 
recently held at Lincoln's Inn Hall, the Council of Legal Education 
awarded to : — Edward Ford, Esq., student of Lincoln's Inn, a 
studentship of 50 guineas per annum, to continue for a period of 
three years; Charles Henry Anderson, Esq., student of the Inner 
Temple, an exhibition of 25 guineas per annum, tp continue for a 
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period of three jears ; Thomas de Courcy Atkins, Esq., and John 
Shortty Esq., students of the Middle Temple, certificates of honour 
of the first class; Richard Ruxton Bolton, Esq., and William Stewart 
Byrth, Esq., students of the Middle Temple; Wilfred Kendall Cle- 
mentson, Esq., student of Lincoln's Inn ; John Victor Douglas De 
Wet, Esq., and Alfred Allan Douglas, Esq., students of the Middle 
Temple; John Bradley Dyne, Esq., student of Lincoln's Inn ; Francis 
Fleming, Esq.; William Haughton, Esq.; Charles John O'Malley, 
Esq.; Charles William Bocher, Esq. ; and Wm. Anthony Musgrave 
Sheriff, Esq., students of the Middle Temple; and Arthur John Wil- 
liams, Esq., student of the Inner Temple — Certificates that they have 
satisfactorily passed a public examination. 



CALLS TO THE BAR. 
Michaelmas Term, 1866. 



Inneb Temple. — ^Edward Wilberforce, Esq. ; Edward Talbot 
Day Jones, Esq., M.A., Oxford; Edward Bromley, Esq., B.A., 
Oxford; George Wood Hill, fisq., B.A., Cambridge ; James Brown 
Lister, Esq., B.A., Cambridge; John Henry Smith, Esq., M.A., 
Oxford; James Reader White, Bros., Esq., B.A., Cambridge; 
Samuel Laing, jun., Esq., LL.B., Cambridge; John Charles Horsey 
James, Esq., B.A., Oxford; Edward Wagg, Esq.; John Henry 
Empson. Esq., B.A., Oxford; John Gerald Fitz-Maurice, Esq., B.A., 
Oxford; Frank Riamsden, Esq., B.A., Oxford; Smith Taylor White- 
bead, Esq., M.A., Cambridge; George Norsworthy, Esq., M.A.9 
Oxford; Henry Norsworthy, Esq., M.A., Oxford; William Henry 
Moore, Esq., B.A., Cambridge; Thomas Lean Wilkinson, Esq.; 
Thomas Hanson Lewis, Esq., LL.B., London; William Hibberd 
Brewer, Esq.; David Fen wick Steavensou, Esq., B.A., LL.B., Cam- 
bridge; James John Cooper Wyld, Esq., LL.B., Cambridge, B.CL., 
Oxford; and George Henry Maxwell Batten, Esq. 

Middle Temple. — Robert Nalder Clarke, Esq., B.A., of Down- 
ing College, Cambridge ; John Short, B.A., LL.B., of Trinity 
College, Dublin, certificate of honour of the first class, tmd Senior 
Exhibitioner in the Law of Real Property awarded by the Council 
of Legal Education; Alfred Allen Douglas, Esq., B.A., of Caius 
College, Cambridge; Hugh Lloyd Roberts, Esq., William Ogilvie 
Law, Esq., of the Uhiversityof Edinburgh ; Thomas Ellis, Esq., B.A., 
of Wadham College, Oxford; Robert Frederick Boyle, Esq., B.A., 
of All Souls College, Oxford; John Victor Douglas de Wet, Esq., 
of Downing College, Cambridge, B.A., LL.B., and LL.B., London ; 
Jacob Cohen Stines, Esq.; Philip Southey, Esq., B.A., Christ 
Church, Oxford; Francis Fleming, Esq.; Edward Spencer Carbery, 
Esq., D.C.L., of Heidelberg University; John Robert Thomson, 
Esq.; HaiTison Prince Thomson, Esq.; Henry William Brndford, 
Esq.; William Stewart Byrth, Esq.; Francis Herbert Wethercotl, 
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Esq.; Robert Winning, Esq., of Cains College, Cambridge; Charles 
William Bocher, Esq., and Robert Blair Swinton, Esq. 

Lincoln's Inn. — Edward Ford, Esq., London, B.A., holder of the 
studentship of Michaelmas Term, 1866; John White, Esq., Oxford, 
M.A.; Charles Hall, juu., Esq., Cambridge, B.A.; John Bradley 
Djne, Jan., Esq., Cambridge, B.A.; Robert Hawthorn Collins, Esq., 
Oxford, B,A. ; John Templer Prior, Esq., Cambridge, B. A.; William 
Taylor Warry, Esq., Oxford, B.A.; Robert Holford Macdowall 
Bosanquet, Esq., late Oxford, B. A. ; Gerard Finch Dawson, Esq., 
late Oxford, B. A.; John Percival Balmer, Esq., Oxford, B.A.; John 
Henry Reade, Esq.; George Hurley Bame, Esq., Oxford, B.A.; 
George Giffard Dinely, Esq., Cambridge, B,A.; and Wilfred Kendall 
Clementson, Esq., Cambridge, B.A. 

Gbay's Inn. — Henry Peat, Esq., of Trinity College, Dublin, B.A.; 
William Edward Hilliard, Esq.; Michael Madhusudana Datta, Esq. ; 
and John Gibson, Esq., of the University of Edinburgh, and New 
College, M.A., F.R.G.S., Her Majesty's Yice-Consol in China. 

HilavT/ Term, 1867. 

Lincoln's Inn. — William Lambert Newman, Esq., M.A., Oxford ; 
William Henry Skinner, Esq. ; Sydney Bryant M*Whinnie, Esq., 
B.A., Cambridge ; Edmund Widdrington Byrne, Esq. ; William 
Churchill, Esq., B. A., Cambridge ; Hjsnry Blunt Howard, Esq., B.A., 
Cambridge ; Charles John Tahourdiu, Esq., B.A., Oxford ; George 
Rogers, Esq. ; Henry Strange Hume, Esq., B.A., Oxford; Frederick 
Albert Lewin, Esq., B.A., Cambridge ; Francis Otter, Esq., M.A., 
Oxford; John Gregory, Esq., M.A., Oxford; William Phipson 
Beale, Esq. ; Edward Hume, Esq., M.A., Oxford ; John Donaldson 
Reeves, Esq., M.A., Cambridge ; and Herbert Webb Gillman, Esq., 
B.A., Dublm. 

Middle Temple. — Edward Sacheverell Chandos-Pole, Esq. ; 
Thomas Beresford Dealtry, Esq., of St. John's College, Cambridge ; 
Charles John O'Malley, Esq., B.A., Trinity College, Dublin; Edward 
Maunde Thompson, Esq. ; William English Harrison, Esq. ; Arthur 
Jones, Esq., B.A., Trinity College, Cambridge ; Benjamin Francis 
Williams, Esq., B.A., St. John's College, Cambridge ; William 
Haughton, Esq., B.A., Trinity College ; Arthur Phillip, Esq., 
B.A., Fellow of St. Catherine's College^ Cambridge ; Michel Rigobert 
Pericles Beaugeard, Esq. ; Jean Armand Hermans, Esq. ; and George 
Edwin Borradaile, Esq. 

Inner Temple. — Charles Henry Anderson, Esq.,holder of an Ex- 
hibition, awarded in Michaelmas Term, 1866, and Senior July 
Exhibitioner 1865 ; Isaac Bond, Esq., M. A., Dublin ; Joseph Henry 
Idle, Esq, B.A., Oxford ; John Alfred Thompson, Esq., M.A., 
Oxford ; A. T. Felix Clay, Esq., B.A., Cambridge ; Thomas Herbert 
Maddy, Esq., B.A., Cambridge ; S. G. A. Sheppard, Esq., M.D., 
B.C.L., Oxford ; Francis Waller Shippard, Esq., B.A., Oxford ; 
Edmund Archibald Stewart, Esq., M.A , Oxford ; Francis Tissen 
Amherst, £sq.,B.A., Oxford ; Arthur John Williams, Esq. ; Charles 
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Alfred Cookson, Esq., B.A., Oxford ; B. H. B. Hnmpbrej, Esq., 
Cambridge ; N. R. H. C. Hunt, Esq., B.A., Dublin ; Finlay 
Knight, Esq. ; John Leonard Bolton, Esq., B.A., Cambridge ; and 
E. F. B. Harston, Esq. 

Gray's Inn. — Edwjn Jones, Esq., Associate of King's College, 
►London, Loe Prizeman 1865, holder of the Common Law Exhibition, 
1865, and holder of the Exhibition awarded at the Greneral Examina- 
tion, May 1866. 



APPOINTMENTS. 

The Bt. Hon. Lord Cranworth, the Rt. Hon. Lord Westbury, Sir 
Hugh M'Calmont Cairns, Knt. ; Sir James Plaisted Wilde, Knt. ; 
the Rt. Hon. Robert Lowe, M.P. ; Vice-Chancellor Sir William Page 
Wood, Knt. ; Sir George Bowyer, Bart, M.P. ; Sir Roundell Palmer, 
Knt., Q.C., M.P.; Sir John George Shaw Lefevre, K.C.B.; Sir 
Thomas Erskine May, K.C.B. ; W. T. S. Daniel, Esq., Q.C. ; Henry 
Thring, Esq., and F. S. Reilly, Esq., barristers-at-law, have been 
appointed commissioners to inquire into the expediency of a digest of 
the law, and the best means of accomplishing that object, and of 
otherwise exhibiting in a compendious and accessible form the law as 
embodied in judicial decisions. 

Sir Edward Lugard, Lord W. Paulet, Sir Henry Storks, Mr. Elliot, 
the Home Secretary for the Colonies, and Mr. Vernon Lushington, 
the Deputy Judge Advocate- General, have been appointed oemmis- 
^ioners, to consider the circumstanced under which martial law should 
be applied, and better to define the duties of the civil and military 
tuithorities when disturbances arise. 

The following have been appointed a commission to inquire into 
the state and operation of the neutrality laws of this country : Lord 
Houghton, Sir William Erie, Sir Hugh Cairns, Sir Robert Phillimore, 
Sir Roundell Palmer, Mr. Vernon Harcourt, Mr. Thomas Baring, 
M.P., Mr. Forster, M.P., Baron Bramwell, Mr. W. H. Gregory, M.P., 
Dr. Lushington, and Dr. Twiss. Secretary, Mr. F. P. Onslow. 

Sir William Erie, Sir Fitzroy Kelly, Sir Hugh M'Calmont Cairns, 
Sir Richard Torin Kindersley, and Sir William Bovill, have been 
sworn of Her Majesty's Most Honourable Privy Council. 

Sir William Bovill, Knt., her Majesty's Solicitor-General, has been 
raised to the state and degree of a Serjeant-at-Law, and also appointed 
I^ord Chief Justice of the Court of Commons Pleas, in the place of 
Sir W. Erie, resigned. 

Mr. Richard Malins, Q.C, has been appointed a Vice-Chancellor, 
in the place of Vice Chancellor Kindersley, resigned. 

Sir William Bovill, Solicitor-General, was elected Treasurer of the 
Middle Temple, but on his promotion to the Bench shortly afterwards 
he resigued, and Sir Lawrence Peel has been elected in his place. 
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Mr. John Burgess Karslake, Q,C., has been appointed Solicitor- 
General, in the place of Mr. Bovill. 

The following gentlemen have been appointed Queen's Counsel : 
Mr. Joseph Trigge Schomberg, Mr. Harris Prendergast, Mr. Benjamin 
Hardy, Mr. George Little, Mr. John Pearson, Mr. Francis Roxburgh; 
Mr. Thomas James Clarke, Mr. Henry Cotton, Mr. Edward Kent 
Karslake, Mr. George Druce, Mr. E. Ebenezer Kay, Mr. G. M. 
Dowdeswell, Mr. C. G. Prideaux, Mr. H. T. Cole, Mr. T. K. King- 
don, and Dr. Spinks. 

Mr. George Russell, of the Oxford Circuit, has been appointed 
Judge of the County Courts of Derbyshire, vacated by the death of 
Mr. W. Elmsley, Q.C. 

Mr. R. M. Newton has been appointed Police Magistrate at Wor- 
ship Street, in the room of the late Mr. Yardley ; Mr. J. R. Hulwer, 
Q.C., Recorder of Cambridge, in the place of Mr. Newton, resigned ; 
and Mr. W. J. T.f etcalfe. Recorder of Ipswich, in the place of Mr. 
Bulwer, resigned. 

Mr. Thomas Parker, Mr. Lewin Traverner, Mr. S. S. Wigg, Mr* 
James Wishaw, Mr. William Blount, Mr. J, L. Tatham, Mr. John 
BuUar, and Mr. W. M. Best, have been elected Benchers of Gray's 
Inn, and Mr. Sowler, Mr. Prentice, Mr. T. Jones, Mr. Mundell, 
^ir George Honyman, and Mr. Quain, Benchers of the Middle 
Temple. 

Mr. James Atter, Solicitor of Stamford, has been appointed Clerk 
of the Peace for the parts of Kesteven, and of Holland, Lincolnshire. 
Mr. Henry Peake, Solicitor at Sleaford, has been appointed Regis- 
Mr. W. E. Shirley, Solicitor, has been appointed Town Clerk of 
Doncaster. 
trar of the County Court there. 

Iii£LAMi>. — Mr. David Lynch, Commissioner in Bankruptcy, has 
been appointed Judge of the Landed Estates Court ; and Mr. Sterne 
Ball Miller, Q.C, has been appointed Commissioner in Bankruptcy. 

Mr. William Gibson has been appointed Taxing Master to the 
Court of Chancery, in the place of Mr. Reilly, resigned. 

Mr. A. E. M'Clintock, Soliciter of Dublin, has been appointed to 
the Solicitorship of the Irish Board of Works, vacant by the resigna* 
tion of Mr. Stewart. . 

^ Mr. Hugh Lane, Solicitor, has been appointed Clerk of the Crown 
for the County of Londonderry. 

Scotland.— Mr. Guthrie Smith has been appointed Sheriff Sub* 
stitute at Dundee. 

Prince of Wales Island. — The Queen has been pleased to confer 
the honour of Knighthood on Mr. William Hackett, Recorder. 

East Indies. — Mr. F. A. B. Glover has been appointed Judge 
of the High Court of Judicature, at Fort William, until further orders j 
Mr. J. E. Arbuthnott, Sub*'Collector and Joint Magistrate of Madura^ 
Madras; Mr. W. S. Foster, Sub-Collector and Joint Magistrate of 
Bellary; Mr. P. L. Roberts, Sub-Collector and Joint Magistrate of 
Cuddapah, until further orders: Mr. J. B. Pennington, Sub-Collector 
and Joint Magistrate of Tinnevelly, until further orders; Mr. W» 
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Logan, Sob-Collector and Joint Magistrate of Malabar, until further 
orders; Mr.W.F. Hatherwaj, Sub-Collector and Magistrate of North 
Arcot, until further orders ; Mr. C. D. Field, Joint Magistrate and 
Deputy Collector of Dinagepore ; Mr. Henry Thoby Princep, Legal 
Remembrancer to the Bengal Government, a member of the Legislative 
Council of that Presidency. 

Gold Coast. — Mr. WiUiam Alexander Parker has been appointed 
Magistrate and Assessor for the Gold Coast Settlement 

St. Vincent. — Mr. George Trafford has been appointed Chief 
Justice for the Island of St. Vincent 

Jamaica. — Mr. Patrick Blair, Mr. Charles Bampini, and Mr. Harry 
Davidson, have been appointed District Judges. 

Upper Canada. — Mr. Seeker Brough, Q.C., has been appointed 
Judge of the County Court of the United Counties of Huron and 
Bruce* in the room of the late Mr. Eobert Cooper ; Mr. Jacob Far- 
rand Pringle, Junior Judge of the United Counties of Stormont, 
Dundas and Glengary ; and Mr. John Jucbereau Eingsmill, Judge 
of the County Court in and for the County of Bruce. 

Mr. John Caryton has been appointed Recorder and Judge of the. 
Small Cause Court of Maulmain,.in British Bunnah,i 
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Ootoher. 

81st. Stewabt, K. W. D., Esq., Barrister-at-Law, aged 46. 
Slst, Phinn, Thomas, Esq., Q.C., Counsel to the Admiralty, and 
Judge of the Fleet, aged 54, 

Novemler, 

2nd. King, Thomas, Esq., Solicitor, aged 52. 

2nd. O^DoNNELL, W. L., Esq., Barrister-at-Law. 

8rd. Neville, W. Ralph, Esq., Barrister-at-Law, aged 41. 

4:th. Storks, Mr. Serjeant, formerly Chief Justice of the Island of 
Ely, and County Court Judge, aged 87. 

7th. Prim, Eichard, Esq., Barrister-at-Law, aged 82. 

9th, RoTLE, John, Esq., Solicitor, aged 60.. 
11th. Tremaine, William, Esq., Barrister-at-Law, aged 30, 
18th. Dewes, William, Esq., Solicitor, aged 71. 
18th. Yardlet, Edward, Esq., Police Magistrate, aged 58, 
19th. Douglas, Charles, Esq., Solicitor, aged 59. 
2l8t. Robinson, Thomas, Esq., Solicitor, aged 58. 
23rd. Valentine, W, Christopher, Esq., Barrister-at-Law. 
23rd, Atter, James, Esq., Town Clerk of Stamford, aged 49. 
25th. Moore, Maurice P., Esq., Clerk of the Peace for Western 

Division of Lincolnshire, aged 57. 
25th. Chester, Charles, Esq., Solicitor, aged 70. 
26th, Hunt, P. Bainbridge-Lb, Esq., Solicitor, aged 73. 

December. . 

4th, Keddle, Shiring, Esq., Solicitor. 

6th. Gltde, John, Esq., Solicitor, aged 40. 

7th. Lawless, Barry, E., Esq., Solicitor, aged 81. 
1 2th. LuCENA, J. L., Esq., Barrister-at-Law. 
13th. Aldham, B. B., Esq., Solicitor. 
15th. Eterest, W., Esq.,* Solicitor, aged 65. 
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16th. Cooper, Samuel, Esq., Solicitor. 

20th. EuiSLET, William, Esq., Q.C., Judge of the County Courts, 

Circuit 10, aged 69. 
20th. KiOKMAKK, Abbaham, Esq., Barrister-at-Law. 
20th. SuQDEN, Hon. Henbt, Joint Registrar to the Court of Chancery, 

Ireland, aged 56. 
21st. Skirrow, Walker, Esq., Q.C, laic a Commissioner in Bank« 

ruptcy, aged 82. 
23rd. Rush, Edward, Esq., Solicitor. 
25th. Drake, Wiluam, Esq., Solicitor. 
27th. Willis, James, Esq., Barrister-at-Law. 
dOth. Bardouleau, S. R., Esq., Solicitor. 
31st. Henderson, John, Esq., Barrister-at-tiaw, and Member of the 

Indian Law Commission, aged 68. 

January, 

1st. Ashley, Hon. John, Q.C., aged 59. 

6th. Maroon, Andrew, Esq., Solicitor. 
11th. Murphy, William, Esq., aged 58. 
13th. Eddison, Edwin, Esq., Solicitor, aged 6L 
15th. Spencer, T. W., Esq., Solicitor. 
18th. Barnes, C. J., Esq., Solicitor, aged 59. 
23rd. Barker, J. Lamb, Esq., Solicitor. " 
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